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where the proceedings of the court are required to be spread upon the
journal as the business proceeds-no final record or roll is required
to be made up, statutory provisions in that regard having been held
to supersede the old practice. v. McHenry, 1 Mich. 227;
Prentiss v. Holbrook, 2 Mich. 372. As the practice in the federal
courts in the district is the same as that of the state court, and the
manner of keeping the journals of the law court is the same, it has been
a question whether any final entry corresponding to the judgment
Or roll of the former practice is now required in common-law cases;
but the present inquiry does not involve that question, and no final
opinion is given upon it. But, as the purpose of the judgment rec-
ord in a court of common law W:IS the same as that of the enrollment
of the decree in the chancery court, there is an inference to be drawn
from the practice in regard to making up the judgment record. From
the fact that no judgment record was made up in the absence of a
judgment, or something having equivalent effect as a determination
of rights was made in the case, the inference from the analogy would
be that there was no such requirement in the substance of things in
the common-law practice. Of course, it results from what has been
said that when the bill is dismissed voluntarily or by stipulation of
the parties without any adjudication, and the costs are paid, no final
record is required. The clerks of the circuit and district courts will
follow the foregoing construction of the statute and rule in making
up final records and enrollments in equity and admiralty cases, re-
spectively. No provision is made by rule for any enrollment in ad-
miralty cases. But the statute directs a final record to be made in
such cases; that is, such cases as have reached a determination of the
kind above mentioned.
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SALE OR MORTGAGE-TRANSFER OF PROPERTY BY DEBTOR TO CREDITOR-PRE-
SUMPTION.
When a mortgagor transfers to his mortgagee by the same transaction

large portions of his real and personal property, by a deed of the real
estate and by a bill of sale of a part and a pledge as collateral security
of another portion of his personal property, and the considerations recited
in the deed and the bill of sale are less than one-half of the value of the
property described in them, the presumption is that the relation of mort-
gagor and mortgagee continued, and that the conveyances were made by
way of security; and the burden rests upon a creditor, who claims that
the deed and the bill of sale evidence absolute sales, to overcome this pre-
sumption, and establish that fact by substantial and persuasive evidence.
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SAJiBORN,Circuit Judge. This is an appeal from a deerfie
a bill,exhibited by the appellant, SimOn M. Simpson, against

Bank of Denver, the appellee, for an account oUhe
certain personal property; whieh the appellant alleged

that be had t,ransferred and delivered to the bank as collateral' se-
curityfor of his indebtedness to it. ',On ,March 2, 1887,
Simpson owecJ'the bank $33,685.31. He owned three lots and a house,
in which heli'ved, which were worth about $12,500; a stock of cigars,
pipes, and other articles used by smokers, and some fixtures in a
store in Denver, which were worth about $21,000; and a large stock
of cigars and tobacco in the United States bonded warehouse in that
city; on which the duties had not paid, and which were repre-
sented by bills of lading, and were worth about $25;000. For the
sake of brevity, we shall call the hQJlse and Jots the "residence," the
stock of cigars, smokers' articles, and! fixtures in the store the "store,"
and, the stock of cigars and tobacco in the" bonded' warehouse the
"bonded David S. Moffat was the president, ,S. N. Wood was
the cashIer, and H. Z. Salomon was a brother of a former director,
and a c,hstomer of the bank, who wa.s engaged in the grocery business
in Di€nver, and was familiar with all the facts relative, to this trans-
actiO'll' as they occurred. On Marcii2, 1887, Simpson t()ld Wood that
he wasii:tsolvent, and tha.t he, was willing to secure the payment of
his indebtedneSS to the bank; and direction,
he the residence to him, conveyed the store by a bill of sale
and delivered it to him, and assigned, the bills of lading of the bonded
goods t8 the bimk as security for $23;000 of his debt, for which amount
he gave inotes on that day. The cOIlsideration recited in the deed
was $7,500, and the consideration recited in the bill of sale was the
same amount. For this deed and bill of sale he was given a credit
of $15,000 on the books of the bank, and he was given a credit of
$23,000 for his new notes, making his credit, in all, $38,000. This
credit paid his overdraft and his old notes, and left a balance of
$4,314.69 to his credit still. F'or this balance, the bank issued its
certificate of deposit, but made it payable to its president, Moffat, in-
stead of to Simpson, and M()ffat retained it in the bank. It was never
delivered to Simpson, but in November, 1888, it was canceled, and
credited to profit and loss on the books of the bank, as an offset to a
note of $5,000, which had been made long subsequent to March 2,
1887, by the Only Chance. Mining Company, a corporation of which
Simpson was treasurer and manager, and which had been indorsed by
Simpson. '
It is conceded by the bank that bonded goods were assigned to

it as collateral security for the new notes for the sum of $23,000,
which was a part of Simpson's old debt of $33,685.31. The contro·
versy was over, the store. The appellant alleged in his bill that this
was a.ssigned 'and conveyed as security for his debt, and he now in-
sists that the residence and the store, as well as the bonded goods, were
transferred ,to secure his entire debt. On the other hand, the bank
maintains that it bought the residence and the store outright, for
$7,500 each. The appellant did not in his bill, that the resi-
dence was' conve.yed as security; so that the nature of the title to it
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which the bank acquired arises incidentally. The real issue is whether
the transfer and delivery of the store to Wood was a purchase thereof
by the bank for $7,500, or an assignment of it to the bank in trust,
to sell and to apply the proceeds to the payment of Simpson's debt,
and to return the surplus to him. Upon this issue only two witnesses
testified, Simpson and Wood, and their testimony is irreconcilable.
\Ve are therefore remitted to the surrounding circumstances, and
to the acts of the parties while they were disposing of this property,
for convincing evidence of the truth. The written instruments made
by the parties at the time generally constitute persuasive, if not con-
trolling, proof on such an issue; but they are of slight significance
here, because it is conceded on all hands that they do not evidence the
truth. The deed and bill of sale, and the entries in the account
books of the bank, show that Wood bought the residence for $7,500,
that he bought the store for $7,500, that he paid Simpson $15,000 for
them, and that Simpson paid this money to the bank; but vVood testi-
fied that he had no idea of taking the store or of assuming the pay-
ment of $7,500 to the bank on account of it, that in all his transac-
tions with Simpson he was really acting for the bank, and that $10,·
685.31 of the $15,000 was a credit to Simpson on his debt to the bank,
while the balance, of $4,314.69, was not paid to Simpson at all at the
time, but was put into the form of the certificate of deposit we have
mentioned, payable to the order of the president of the bank, and was
left in his hands to cover any contingencies that might arise. Courts
of equity look through the form into the actual character of a trans-
action (Marshall v. Thompson, 39 Minn. 137-142, 39 :N. W. 309, and
cases there cited), and it clearly appears from the testimony of the
witnesses for the bank that this transaction was in fact between a
debtor and his creditor, between Simpson and the bank, and that the
deed and the bill of sale were not, as they appeared to be, conveyan-
ces to a purchaser who was a !1tranger, but to the creditor, the bank.
It is n9t claimed that the bank was forbidden to become a pur-
chaser bec'ause it was a creditor; but where the relation of debtor
and creditor, or of mortgagor and mortgagee exists, and conveyances
are made, or property is delivered by the debtor to the creditor, the
legal presumption is that the relation continues, and that the trans-
fers were made as further security for the debt. Marshall v. Thomp-
son, 39 Minn. 137, 140, 39 N. W. 309; Holridge v. Gillespie, 2 Johns.
eh. 33; Holmes v. Grant, 8 Paige, 243, 251; Clark v. Henry, 2 Cow.
324; Hone v. Fisher, 2 Barb. eh. 559.
When the arrangement for these conveyances was made, the rela-

tion of debtor and creditor, and the relation of mortgagor mort-
gagee, existed between Simpson and the bank. He owed it $33,685.31,
and Wood held his deed of the residence as security for tbis debt.
Before entering upon a discussion of the disposal of the store, we will
briefly indicate the facts proven with reference to the residence. The
old deed, which Wood held to secure the bank, had never been re-
corded. It was destroyed, and a new deed, dated March 2, 1887, recit-
ing the consideration of $7,500, was made to Wood, and recorded.
The familiar rule, "Once a mortgage, always a mortgage," left the
presumption that this second deed was a mere security for the debt
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so strong that convincing evidence was required to overcome it. But
the only evidence produced was that of 'Wood, and this was contra-
dicted by that of Simpson. The subsequent treatment of this real
estate by the bank does not strengthen 'Vood's testimony. On its
account books, real estate was charged with $7,500 on account of the
residence, in accordance with the theory of a purchase; but on No-
vember 19, 1888, real estate was charged with $5,000 more on account
of this property, and on the same day a note of Simpson's corporation,
the Only Chance 1Iining Company, was paid. It is difficult to resist
the conclusion that this note was paid by this residence property,
and this inference seems to be strengthened by the fact that on Jan-
uary 16, 1889, the residence was sold for $9,000 cash, or its equivalent,
and for other lots worth $3,500, and real estate was credited with
$12,500, the sum of $7,500 and $5,000, on account of it. This account
strongly indicates that the bank considered the interest of Simpson
in the residence sufficient, in November, 1888, more than 20 months
after it claims to have purchased it, to pay a debt of $5,000 due to it
from his corporation. We will not pursue the discussion of the title
to this property further. The fact that it was already mortgaged
to the bank when the deed of March 2, 1887, was made, the fact that
the consideration recited in that deed was $5,000 less than the value
of the property, and the fact that 20 months later the bank appears to
have used Simpson's interest in it to pay an obligation of his corpora-
tion for $5,000, militate strongly against the testimony of Wood that
the bank bought the property outright.
We turn to the consideration of the main question,-whether

the store was bought by the bank for $7,500 or transferred to it as
security for Simpson's debt. When the agreement of March 2,
1887, pursuant to which the bill of sale, the deed, and the transfer
of the bonded goods were made, was discussed, H. Z. Salomon was
present. Wood took possession of the store on the same day that
the bill of sale was made. He immediately proceeded to pay the
duties on the bonded goods, and turned them over to Salomon,
who, with the aid of Simpson, sold them and accounted to the bank
for'the proceeds. On March 5, 1887, three days after he received
his bill of sale, Wood transferred and delivered the store to Salo-
mon, and took his promissory note for $7,500, signed "H. Z. Salo-
mon O. S." "0. 8." indicated "cigar store." The bank claims, and
Wood testified, that this was an absolute sale of tee store to Salo-
mon for $7,500. At this time, Salomon was in active business as
a grocer in the city of Denver, was in good credit, and had an in-
dividual account with the bank. He opened another account with
this bank, in the name of "H. Z. Salomon Oigar Store." In this
account he deposited indiscriminately the proceeds which he realiz-
ed from the store and those which he received from the bonded
goods. On March 25, 1887, Salomon, 'Simpson, and Wood sold the
store to one Hyman for about $21,000, and deposited the proceeds
of this sale in Salomon's cigar-store account. Simpson showed
the goods and assisted to negotiate the sale; Wood fixed the
amount of cash required of the purchaser, Hyman, and the time
and terms of his deferred payments; and Salomon or Wood reo'
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ceived the notes and cash from the purchaser, and deposited them
in Salomon's cigar-store account. Just before the deposit of the
proceeds of this sale was made, the cigar-store account was over·
drawn more than $5,000. Immediately after this deposit was
made, there was a balance of more than $15,000 to its credit.
Thereupon, and on the same day, Salomon checked out of this ac-
count, and paid over to vVood, for the bank, $12,6GO.35. Of this
amount, $7,543.05 was applied to the payment of Salomon's cigar-
store note of $7,500, which he made when he took the store, and
$5,117.30 of it was indorsed on Simpson's notes for $23,000, which
he made on March 2, 1887. )lore than $3,500, and probably all of
this $5,117.30 so indorsed on Simpson's note, was a part of the
proceeds of Salomon's sale of the store to Hyman; and Wood knew
it. It is certain that it could have come from no other source, pe-
cause up to that day Salomon had not received from the bonded
goods as much as be had expended on their account, and, while he
deposited $21,700.64 on that day, only $1,314.88 of it appears to
have come from the bonded goods. At this time, Wood had paid
out, for duties and for freight on the bonded goods, much more
than he had received from them; so that the proof is conclusive
that the larger part of the $5,117.30 paid over to the bank on Sal·
omon's cigar-store check, 20 days after it claims that it had sold
this store to Salomon, was the proceeds of the sale of that store
to Hyman, and was received, and applied by its cashier, as Simp-
son's money, in part payment of Simpson's notes. After the sale
of the cigar store Salomon continued to sell the bonded goods, to
deposit their proceeds in his cigar-store account, and to pay over
to the bank from time to time the amounts which he realized. Out
of the funds deposited in this account, he paid over to Wood, for
the bank, $10,000 on May 13, 1887, $5,000 on August 4, 1887, and
$4,649.10 on October 5, 1887. The payments of $10,000 and $5,000
were credited on Simpson's notes, and Wood used $4,246.68 of the
payment of October 5, 1887, to make the final payment on the last
of them. This was done on October 5, 1887. After Simpson's
notes were paid, according to the indorsements upon them, and ac-
cording to the entries in the books of the bank, Salomon and Wood
agreed that Salomon was entitled to $2,000 for his services in this
matter; and on October 14, 1887, he checked $2,000 out of his
cigar-store account, and deposited it in his individual acc0unt, in
payment of his services. There are many minor facts and circum-
stances which we cannot stay to recite, and many subordinate is-
sues upon which the testimony is conflicting and its effect doubt-
ful; but the salient facts to which we have adverted are either ad-
mitted by the parties or established by the evidence beyond doubt
or cavil.
The court below presumably found that the store was sold to the

bank for $7,500, for it dismissed the bill; and we have examined
this record in view of the rule that where the court below has
considered conflicting and made its finding and decree,
they are presumably correct, and should be permitted to stand un-
less an obvious error has intervened in the application of the law, Or
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some serious or important has been made in the considera-
tion of the evidence. Warren v. Burt, 12 U. S. App. 591, 600, 7
O. C. A. 105, 110, 58 Fed. 101, 106. But the more carefully we have
read thi13 record, and the more critically we have analyzed the evi-
dence it contains, the more forcibly has the conclusion' been borne
in upon our minds that there never was any sale of this store to
the bank. To constitute a sale of this property to the bank, some-
thing lnore than a mere bill of snle to its. cashier was required.
A bill of sale, without more, would necessarily have the effect to
charge the bank with the fair value of the property. To make a
sale, thereinust be an agreement of sale, a meeting of the minds
of the parties on its terms, and a performance of the agreement.
Now, the burden of establishing this agreement, of proving this
meeting of the minds of the parties, was upon the bank. Not only
this, but the relation' of debt()I'. and creditor, and the relation of
mortgagor and mortgagee, existed between Simpson and the bank
before' and at the time of. the transaction of March 2, 1887; so that
there was a legal presumption that these relations continued, and
that any transfers or conveyances of property from tbe debtor to
the creditor were made, not in payment of, but as further security
for, We debt. It necessarily follows that a bare preponderance of
evide:b.ce of an agreement of sale was insufficient to discharge the
burden which rested upon the bank. Substantial and persuasive
evidence of the meeting of the minds of the parties upon the terms
of the sale was required to overcome the legal presumption, and
to establish the fact. This requirement was not met by the testi-
mony for the bank. It produced but one witness to the contract,
and he was contradicted by the appellant Thus, the sale was left
upon the oral testimony, with the. legal presumption against it,
and no. preponderance of testimony in its favor. When we look
beyond the oral testirp.ony, when we read and analyze the entire
evidence', we find the acts of the parties, which generally speak
louder a,nd more truthfully than their words, inconsistent with the
theory of a' sale, and explicable only on the supposition that the
residence and the store were transferred to secure, and not to pay,
the debt. If the residence and the store were sold, the considera-
tion paid would naturally have been nearlJ the fair value of the
property. If they were transferred as security, the consideration
would be immaterial, and would, perhaps naturallJ, bear little
relation to the actual value of the propertJ. The theorJ of the
bank is that Simpson sold to it, in l?ayment of. his debt, the resi-
dence, worth $12,500, for $7,500, and the goods in his store, worth
$21,000, for $3,185.31. , We do not. overlook the fact that the bank
contends that the nominal consideration for the store was $7,500,
but we also remember that it concedes that it put all but $3,185.31
of this consideration in the certificate of deposit, to which we have
repeatedly referred, which was payable to the order of its presi-
dent, and was kept in the bank, as Wood saJs, "to cover any con-
tingencies that might arise." Frequent and repeated efforts have
done much to strengthen our faith, but it is too tense a strain on
our credulity to believe that this debtor sold propertJ worth $33"
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500 to his creditor for $15,000, and then turned oveI' $4,3H.69 of
this consideration, which was due him in cash, to secure his pur-
chaser against any contingencies that might arise.
It was a wise and reasonable precaution for Salomon to open a

separate.account with· the bank under the name of "H. Z. Salomon
Cigar Store," and to place in that account the proceeds of the
bonded goods which the bank held as collateral security to Simp-
son's debt, and which Salomon was selling for it. He held these
goods and their proceeds in trust for the bank, and duty and wis-
d.om alike required that they should be kept separate from his in-
dividual property and money. If the bank sold the store to Salo-
mon outright on }Iarch 7, 1887, when Wood delivered it to him,
the consideration would naturally have been about the value of
the goods in the store. It would naturally have been paid by Sal-
omon out of his own money, and not out of the funds he held in
trust for the bank, and the proceeds which he subsequently derived
from the sale of it would in the usual course of business have been
deposited to the credit of his individual account, and would not
have been mixed with the trust funds in his cigar-store account.
On the other hand, if the store was held, like the bonded goods, as
security for Simpson's debt, and Salomon was acting as the agent
of the bank to sell it, the amount of the consideration of its trans-
fer to him was immaterial, and might well bear little relation to
the actual value of the property. That consideration would natu-
rally have been paid out of the trust funds held by Salomon for
the bank, or would not have been paid at all, and all the proceeds
of the store, after it had been transferred to Salomon, would right-
fully and in the usual course of business have been kept among
the trust funds in the cigar-store account, and not in the individual
account of Salomon, because they would have been the property
of the bank and of Simpson, and not the property of Salomon.
Now, what was actually done? The value of the store was $21,-
000. The consideration of its transfer to Salomon was $7,500, a
little over one-third of its value. This consideration was not paid
by Salomon from his individual account, or out of any property or
money of his own. He gave a note for it, signed "H. Z. Salomon
C. S.," and he paid that note out of his cigar-store or trust-fund
account on Mal'ch 25, 1887, when he sold the store to Ryman for
about $21,000. He did not deposit the proceeds of the sale of the
store teJ Hyman in his individual account with his own moneys,
but he deposited it in his cigar-store or trust-fund account, and
he checked out of this trust-fund account largely, and probably
entirely, from the proceeds of the sale of this store on that day,
and paid over to the bank $5,117.30, which Wood received and in-
dorsed on the notes of Simpson for $23,000, with full knowledge of
the source from which it was derived. Could demonstration be
more perfect, or proof more conclusive, that through all its trans-
fers, until Hyman bought it, this store remained a part of the
security for Simpson's debt, exactly as did the bonded goods? It
was managed and sold by the same agent of the bank. The pro-
ceeds derived from its final sale to Hyman were placed in the same
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trust-fund acc-ount, and were applied to the payment of the same
debt of Simpson. The amount of the alleged consideration for the
pretended sale from Simpson to the bank, and from the bank to
Salomon, was less than two-fifths of the actual value of the prop-
erty. Salomon never paid any part.of the pretended consideration
for the transfer of the store to him, but merely gave a note for it
to the bank, which he subsequently paid with the bank's money
out of the proceeds of the store which he held in trust for it. We
will not further extend the discussion of the evidence presented in
this We think we have sufficiently stated the reasons why
we are unable to resist the conclusion that this store never was
sold to the bank or to Salomon, but was transferred to and held
by them in trust to secure the debt of Simpson to the bank until
they finally sold it to Hyman. The result is that the appellant is
entitled to an accounting of the moneys received and the expenses
incurred by the bank in the management and disposition of the
store, as well as in the management and disposal of the bonded
goods, and, as this was denied him in the court below, the decree
which dismissed his bill must be reversed.
In the briefs of counsel there is some discussion regarding the

basis of the accounting, but as the account has not been stated,
and as it is probable that the evidence upon which it will rest is
not all before us, we deem it unwise to enter upon any extended
consideration of the presented. It is sufficient to say
that the objection of the appellee to the maintenance of this suit,
because the appellant assigned his interest to third parties in the
balance due him on the accounting to the amount of $5,000, is
untenable, because it does not appear that the surplus due him
does not exceed $5,000, and that the objection of the appellant to
the allowance to the bank of such amounts as in the exercise of
sound judgment and reasonable prudence it expended to defend its
title to the trust property against the attacks of third parties, or
to compromise actions brought against it on account of this prop-
erty, is equally baseless. We defer the discussion of the items of
the account until all the evidence shall have been taken, presented
to, and considered by the court below. The decree below is reversed,
and the case is remanded to the circuit court, with directions to enter
a decree that the appellant is entitled to an accounting of the pro-
ceeds received and expenditures made by the bank and its. agents,
Wood and Salomon, in the management and disposition of the store
and the bonded goods.

CRAPO v. HAZELGREEN, Drainage Commissioner.

(Circuit Court of Appeals, Seventh Circuit. April 8, 1899.)

No. 528.

1. JUl'GMENT-EQUITABLE RET.IEF AGAINST-SUFFICIENCY OF Bn,L.
A bill to enjoin the construction of a drainage ditch established by a

jJdgment of a circuit court of Indiana in proceedings for that purpose, on
the ground that such proceedings were void for want of notice to com-


