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referred to.. With the general disposition of Butler county, as shown
by historic litigation, to assert all manner of claims to these lands,
it is reasonable to believe that the failure to do so with respect to these
so-called interest lands for 30 or 40 years persuaded purchasers that
Butler county made no claim thereto. At any rate, I am clearly of
the opinion that it cannot now, at this late day, be permitted to say
aught against the legal title as it stands in the complainant. Its
acquiescence for 30 or 40 years bars it from any attempt at rescission
of its subscriptions. The county must be held to have effectually rati-
fied its subscriptions, if, indeed, they were not strictly valid, by its
long delay and laches in asserting any claim to the contrary. Boone
Co. v. Burlington & M. R. R. Co., 139 U. So 684, 11 Sup. Ct. 687.
The quarter section of land purchased nine years ago by defendant

John Mangold stands in no different situation than the balance of
these lands. He purchased with his eyes wide open. The record title
was clear against him, and his title was taken from Butler county
with constructive knowledge, at least, thereof. The complainant, hav-
ing that constructive possession which follows the legal title, and
having also all such actual possession of these interest lands as they
are susceptible of, is entitled, under the authority of Sharon v. Tucker,
144 U. So 533,12 Sup. Ct. 720, and Sanders v. Devereux, 19 U. S. App.
630, 8 C. C. A. 629, and 60 Fed. 311, to the relief prayed for as to such
interest lands. It results that the bill must be dismissed as to all
the lands except those involved in the supplemental mortgage, and
hereinbefore designated as "interest lands"; and as to these lands
there will be a decree as prayed for, and counsel may prepare the
same.
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EQUITY PRACTICE-FINAL RECORD IN FEDERAL, COURTS-WHEN REQUIRED.
The final record in equity and admiralty causes, provided for by Rev.

St. U. So § 750, is intended to answer the purpose of the enrollment of the
decree under the former chancery practice, which was primarily to pro-
vide a permanent memorial of the rights of the parties as adjudicated;
and no final record is required where there has been no adjudication inter
partes, except in cases where there has been an adjudication of costs to
officers when the record should be made. When a bill has been dis-
missed voluntarily or by stipulation of the parties, and tbe costs are paid,
no final record is .required. The special enrollment provided for by rule
15 of the United States couris for the district of Michigan, to be made on
request of the solicitor of either party, is in addition to the final record
directed by the statute.

In Equity. On application for direction of the court in a matter
of costs.
Charles W. NiCh()ls, for complainant.

SEVERENS, District Judge. In this case, which has been dis-
missed by stipulation of the parties, a question is made by counsel for
the complainant as to whether the case is one in which a final record
should be made by the clerk, and paid for by the complainant. The
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question involved is one upon which, so far as I know, no reported
judicial determination has hitherto beenmade in this district. although
it has been informally discussed and considered on several ·occasions..
The practice has proceeded, without critical examination of the sub,
ject, upon a rather liberal interpretation of the provisions of section
750, Rev, St. U. S., and of rule 15 of the rules of the United States
courts for the district of Michigan, in equity, made under the authority
of general equity rule 89 and Rev. St. U. So § 918. It will be noticed
that neither section 750 of the' Revised Statutes nor rule 15 extends
to cases at the common law, and applies only to cases in equity and in
the admiralty. Section 750 provides that "in equity and admiralty
causes, only the process, pleadings, and decree, and such orders and
memorandums as may be necessary to show the jurisdiction, of the
court and regularity of the proceedings, shall be entered upon the
final record"; but rule 15, above mentioned, further provides that
upon the request of the solicitor of either party the special enrollment
therein mentioned shall be made and filed by the clerk, and is in ad-
dition to the final record directed by the statute. Apparently
section 750 makes a provision whichis generally applicable to equity
and admiralty causes for the making of a final record which shall
serve the purposes of the former practice of enrolling the decree in
courts of chancery, and its proper construction should be made upon
due regard to the former practice in respect to the matter therein
provided for. The general equity rules contain no provision for
enrollment of decrees, and I take it those rules are to be regarded as
supplemented in this respect by the provisions of the statute.;By
the former practice there was not, customarily, any enrollment if
nothing was determined in the case; that is to say, if no decree or
order had been entered which adjudicated any right or advantage to
one party or the other upon the matter of the pleadings. The essen-
tial purpose of the practice of enrollment was to provide a permanent
memorial upon which the rights of the parties as adjudicated could
be thereafter more safely preserved and certainly shown. It was
held by Judge Speer in Blain v. Insurance Co., 30 Fed. 667, that this
enrollment should include all orders made in cases where there had
been such an adjudication of costs to officers. I am not sure but this
extends the bounds of the statute somewhat, my impression being
that in strictness the practice, supplemented by the statute, did not
go beyond cases of decrees or orders inter partes; but as the decision
above mentioned was in a court of co-equal power and jurisdiction,
and the reasons for construing the statute thus broadly given by the
learned judge seem reasonable, I am content to follow his ruling.
Such, then, is my construction of the general provisions of the stat-
ute. The special enrollment provided for by our rule 15 is to be made
upon the special request of either party, and accords a privilege
which is not given by the statute. At the common law, after final
judgment a judgment record or roll was made up from the entries and
minutes of the clerk, and this was the final and permanent evidence
of the rights of the parties- as secured by the judgment. This prac-
tice for a long time prevailed in some of the states in the Union, and
perhaps still continues in some of them. In others-as in Michigan, .
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where the proceedings of the court are required to be spread upon the
journal as the business proceeds-no final record or roll is required
to be made up, statutory provisions in that regard having been held
to supersede the old practice. v. McHenry, 1 Mich. 227;
Prentiss v. Holbrook, 2 Mich. 372. As the practice in the federal
courts in the district is the same as that of the state court, and the
manner of keeping the journals of the law court is the same, it has been
a question whether any final entry corresponding to the judgment
Or roll of the former practice is now required in common-law cases;
but the present inquiry does not involve that question, and no final
opinion is given upon it. But, as the purpose of the judgment rec-
ord in a court of common law W:IS the same as that of the enrollment
of the decree in the chancery court, there is an inference to be drawn
from the practice in regard to making up the judgment record. From
the fact that no judgment record was made up in the absence of a
judgment, or something having equivalent effect as a determination
of rights was made in the case, the inference from the analogy would
be that there was no such requirement in the substance of things in
the common-law practice. Of course, it results from what has been
said that when the bill is dismissed voluntarily or by stipulation of
the parties without any adjudication, and the costs are paid, no final
record is required. The clerks of the circuit and district courts will
follow the foregoing construction of the statute and rule in making
up final records and enrollments in equity and admiralty cases, re-
spectively. No provision is made by rule for any enrollment in ad-
miralty cases. But the statute directs a final record to be made in
such cases; that is, such cases as have reached a determination of the
kind above mentioned.

. SIMPSON v. FIRST NAT. BANK OF DENVER.

(Circuit Court of Appeals, Eighth Circuit. March 27, 1899.)
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SALE OR MORTGAGE-TRANSFER OF PROPERTY BY DEBTOR TO CREDITOR-PRE-
SUMPTION.
When a mortgagor transfers to his mortgagee by the same transaction

large portions of his real and personal property, by a deed of the real
estate and by a bill of sale of a part and a pledge as collateral security
of another portion of his personal property, and the considerations recited
in the deed and the bill of sale are less than one-half of the value of the
property described in them, the presumption is that the relation of mort-
gagor and mortgagee continued, and that the conveyances were made by
way of security; and the burden rests upon a creditor, who claims that
the deed and the bill of sale evidence absolute sales, to overcome this pre-
sumption, and establish that fact by substantial and persuasive evidence.

Appeal from the Circuit Court of the United States for the District
of Colorado.
T. J. O'Donnell (Milton Smith, on the brief), for appellant.
Charles J. Hughes, Jr., for appellee.
Before SANBORN, and THAYER, Circuit Judges.


