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After giving a patient and impartial consideration to all the evi-
dence in the case, guided by the true rules of interpretation as laid
down by the supreme court, I am unable to find that Mr. Chouteau’s
possession was so open, notorious, and visible as to deprive the true
owners of their title. In my opinion, the loose and uncertain general-
ization of the witnesses with respect to Chouteau’s possession, taken
in connection with the evidence of acts of ownership of the Railway
Company, whatever they may be worth, leave this case a very proper
one for the application of the general rule that possession follows him
who has the better title. Complainant’s bill must be dismissed.

AMERICAN STAVE & COOPERAGE CO. v. BUTLER COUNTY.
(Circuit Court, E. D. Missouri, E. D. March 15, 1899.)
No. 4,037.

1. CounTY—POWER TO MAKE CONTRACT—SALE OF SwAaMP LANDs. o )

A Migsouri county, having power, under the statute, to sell its swamp
lands, the proceeds to be devoted to their reclamation, and any surplus
to be paid into the school fund, entered into contracts with a railroad
cognpany by which the latter, in consideration of the conveyance to it of
certain swamp lands, agreed to construct levees for the drainage of
swamps. No right in such levees, or to their use when completed, was
reserved to the railroad company. As constructed, they were continuous
embankments, without culverts, bridges, or trestles, were fairly well con-
structed for the purpose of drainage, and were accepted by the county
officers, and a conveyance of the lands made. Held, that the transaction
was not ultra vires on the part of the county, though its real purpose may
have been to secure the construction of a railroad along such embank-
ment.

2, SAME—LACHES—ACQUIESCENCE IN CONVEYANCE.

A county acquiesced in a conveyance of certain swamp lands made by
its officers, for 20 years or more, without objection, recognizing the gran-
tee as the owner, and collecting taxes from the lands. Held that, though
the transaction by which the lands were disposed of may have been
voidable, such acquiescence amounted to a ratification, and the county
was barred by its laches from asserting title, as against its grantee.

8. EsTOPPEL—GRANTOR IN DEFECTIVE DEED.

A vendor who undertook to deliver a sufficient conveyance cannot take
advantage of a defect in his own deed.

4. QUIETING TITLE—EQUITABLE JURISDICTION OF FEDERAL COURT—POSSESSION
OF COMPLAINANT. :

A circuit court of the United States may entertain a suit in equity to

quiet title to lands, where the complainant is in possession.

In Equity.

E. 8. Robert, for complainant.
Wood & Douglas, for defendant.

ADAMS, District Judge. This is a proceeding to quiet the title to
certain lands, known as “swamp lands,” which the complainant’s
grantor, the St. Louis, Iron Mountain & Southern Railroad Company,
claims to have acquired from the defendant county by three certain
deeds, dated, respectively,January 31,1871, December 10, 1874, and De-
cember 21, 1874. The considerations for these conveyances are found
in two certain contracts entered into by and between Butler county



302. ST .. 93 PEDERAL REFORTER.

and. the railroad company, of dates, respectively, July 18, 1870, and
December 28, 1872. ' Thesge" contracts, when read together, obhgated
the railroad company to corstruct certain levees on theé Littte Black
river through the Neely swamp, along the St. Francois river and along
Black river, all in Butler-county; and alsoto construct one or more
railways within said county, in such way' that the roadbed should be
raised above high-water mark.. It appears that this work was so
done as to meet the approval of the duly-constituted officials of Butler
county, and the deeds of 1871 and 1874, above referred to, were execut-
ed and delivered, as performandce, on the part of Butler county, of the
aforesaid contracts. It is now contended by the defendant county that
the intent and purpose of the contracts referred to were not to con-
struct leyees for drainage purposes, but to secure the building of
railways through the county, by donating the swamp lands in question
to the railroad company; and that the contracts referred to, in so far
as they contemplated the construttion of levees for drainage purposes,
were a subterfuge resorted.to.by the parties to give color to their un- -
lawful pro;ect The record contains much evidence, pro and con, upon
this issue.” The Neely swamp levee was fairly Well constructed to
serve the purpose of drainage of that swamp. It was a continuous
embankment, without culverts, tréstles, or bridges, and with no right
reserved to the railroad company to ever employ the same as its road
way or bed. © This particular levee is therefore not within the condem-
nation of the rule announced'in the cages of Railway Co. v. Hatton,
102 Mo. 45, 14 8. W. 763, and St. Louis, C. G. & Ft. 8. Ry. Co. v. Wayne
Co., 125 Mo.. 351, 28 8. w. 494, The fact, however, that, soon after
the construction of this levee was finished, the county gave the rail-
road company the right to use it as a roadbed on condition that it
would at all times maintain it as an éffective levee, casts some dis-
credit upon, the ‘real intent of the 0r1g1nal transaction. The proof
also shows that the levee work done-by the railroad company along
the Black river, Little Black river, and St. Francois river, under said
contracts, wasg done to the expressed satisfaction of the county officials
in authority at the time. ~"If this does not appear clearly by the proof,
it.is presumed from the execution of the deeds, which was only to be
done after the work was completed. . Althongh the doing of this work
is not mentioned specifically-in the order of the county court directing
the execution of the last two conveyances of 1874 to the railroad com-
pany; 48 a congideration for the conveyances, it is fairly comprehended
within the general language employed. Not only so, but the proof
shows that this work was either paid for by the conveyance of 1874,
or not at all. Ihave no difficulty in finding, from the proofs, that the
doing of this last-mentioned work was the substantial consideration
for the conveyances of 1874. Whether Butler county secured the con-
struction of any’ railroads throughout the county, as an additional con-
sideration moving. it to the exeeutmn of these conveyances, or not, I
do’'fict need now to-consider. There is, as already stated, a valuable
consideration’ expressed in the contracts of 1870 and 1872, and for the
conveyaftices made in pursuance thereof, of dates 1871 and 1874; and
these contracts were clearly within the power of the county court to
make,  Its first trust and:duty, with respéct to all its swamp lands,
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were to use the same for the purpose of securing the drainage of the
swamps. This purpose was the ostensible object of the contracts in
question, and, on the authority of the cases already cited (Railway Co.
v. Hatton and 8t. Louis, C. G. & Ft. 8. Ry. Co. v. Wayne Co., supra),
these contracts were not ultra vires.

In expressing the foregoing views, I am not oblivious to the his-
torical facts connected with the swamp land in question in this state;
neither do I underestimate the force of the evidence to the effect that,
through the instrumentality of a friendly land commissioner, and with-
in the latitude afforded by the general language of the contracts, an
opportunity for the exercise of partiality to the railroad company was
afforded; and I do not doubt but that, in the desire for securing rail-
roads through the county, which generally prevailed 25 years ago, its
officers lent a willing ear to any plausible scheme to that end; and,
if the county had seasonably instituted some proceedings for rescind-
ing the contracts and conveyances in question, it may be that relief
could have been afforded. But a different question is raised at the
present time. The railroad company, upon securing title to the lands
in question, in 1871 and 1874, proceeded to exercise such acts of
ownership and control over them as their locality and condition per-
mitted. Tt, and its rival claimant to title, Mr. Chouteau, paid the
taxes duly assessed by Butler county for a period of 20 years or more.
During this period, and until the year 1894, the county at no time sug-
gested, by act, word, or deed, that it claimed any interest in the lands
involved in this case, but apparently fully acquiesced in the title of the
complainant’s grantor, the St. Louis, Iron Mountain & Southern Rail-
road Company. In 1894, the county, for the first time, pretended to
own the lands. By an order of its county court, made of record on the
2d day of October, 1894, it first asserted a claim to ownership. By
this and other successive orders, of dates, respectively, December 31,
1894, and April 9, 1895, it asserted an ownership of the same, and
undertook to make, and did make, a-contract looking to the disposition
thereof. These several orders, and the contracts involved in them,
sta,nding of record in the public records of the county court, are a
serious menace to the complainant’s title, and clearly indicate a pur-
pose on the part of the. county to repudiate its conveyances to the
railroad company of 1871 and 1874 and to resell the lands so con-
veyed, to others.- Not only does thls appear from an inspection of
such records, but the defendant’s answer in this case presents a clear
statement of its. present attitude of resistance to .complainant’s title,
and its determination to add additional embarrassments to the: secure
enjoyment and free alienation of the same. It is altogether too late
for the .county to take any such position. Its acquiescence for 20
years or more. effectually bars it from any attempt at rescission at
this late day. Applying the principle announced by the supreme
court of the United States in the case of Boone Co. v. Burlington & M.
R. R. Co., 139 U. S, 684, 11 Sup. Ct. 687, the county, by ity delay or
laches, has effectually ratified what was, at the worst, but a voidable
transaction between it and the railroad company. - To the same effect,
also, are the cases of Dunklin Co. v. Chouteau, 120 Mo. 577, 25 8. W.
553, and F. G. Oxley Stave Co. v. Butler Co., 121 Mo. 614, 26 8. W. 367.
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The objection made to the deed of January 31, 1871, that the com-
missioner who executed it failed to affix his scrawl or seal, is unavail-
ing in thig action against Butler county. The deed, if not valid to
pass the legal title, clearly passes thie equitable title, as against Butler
county, which received the consideration, and undertook to deliver a
sufficient deed of conveyance therefor.. Wilcoxon v. Osborn, 77 Mo.
621. The complainant, being in possession of the lands in contro-
versy, is, by authority of Sharon v. Tucker, 144 U. 8. 533, 12 Sup. Ct.
720, and Sanders v. Devereux, 19 U. 8. App. 630, 8 C. C. A. 629, and
60 Fed. 311, entitled to the equitable relief prayed for. Counsel may
prepare a decree. ‘

RUMMEL v. BUTLER COUNTY et al.
(Circuit Court, E. D. Missouri, B. D, March 15, 1899.)
No. 4,034.

1. Uxrrep StaTES COURTS—FOLLOWING STATE DECISIONS.
Decisions of a state court of last resort, which have become rules of
property as to land titles within its limits, will be followed by the United
States courts sitting therein.

2. Sawmz.
Decisions of a state court of last resort construing a state statute will
be followed by United States courts.

8. MORTGAGES—VALIDITY—ESTOPPEL—LACHES.
‘Where the validity of a mortgage of land by a county to secure payment
of a railroad stock subscription was not questioned for more than 30
" years after its issuance, and until after the property had been sold under
" foreclosure and passed to bona fide purchasers, the county is estopped by
such laches from theredafter claiming that the mortgage was invalid.

4. QuieTIRG TITLE—PURCHASER WITH NOTICE.

‘Where the holder of the legal title to swamp lands had such actual
possession as the lands were susceptible of, he is entitled to a decree qui-
eting his title, as against a subsequent purchaser from the common
grantor, with notice of the record title,

In Equity. |
John F. Shepley, for complainant,
M. L. Clardy, E. 8. Robert, and Wood & Douglas, for defendants.

ADAMS, District Judge. This is a suit to cancel certain alleged
conveyances affecting a large quantity of swamp lands situate in
Butler county, Mo., as clouds upon complainant’s title. The larger
portion of these lands is embraced in the mortgage, of date May 23,
1857, executed by the Cairo & Fulton Railroad Company to Moore,
‘Wilson, and Waterman, trustees, to secure the payment of an issue
of $1,600,000 in bonds .of said railroad company, and is subject to
the considerations which constrained this court, in the case of Bump
v. Butler Co. (decided at this term) 93 Fed. 290, to hold that the
decree of 1869, rendered in the suit of Butler county against the
Cairo & Fulton Railroad Company et al., is conclusive against Bump’s
legal title.. It is unnecessary to restate the reasons which resulted
in that holding. The same result is necessarily reached in this case
with respect to all of the lands in controversy which are in the same



