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of the DistrIct the distribution Is made according to the ordinary laws of dis-
tributIon ofa decedent's estate. But by each the important is the
award of damages, and the manner of distribution is a minor consideration.
BesIdes, In:determining the amount of the recovery the jury must necessarily
consider the damages which each beneficiary has sustained by reason of the
death. By neither statute is a fixed sum to be given as a penalty for the
wrong, but in each the question is the amount of damages. It is true that the
beneficiaries of such an action may not in every case be exactly the same' under
each statute, but the principal benefi¢iaries under each are the near rela-
tives, those most likely to be dependent on the party killed, and the remote
relatives can seldom, if ever be regarded as suffering loss from death.
We cannot think that those differences are sufficient to render the statute of
Maryland in substance inconsistent with the statute or public policy of the
District of Oolumbia, and so, within the rule heretofore announced in this
court, it must be held that the plaintiff was entitled to maintain this action
in the courts ,of the District for the benefit of the persons designated in the
statute of Maryland."

While itmay not be necessary to amend the process or declaration to
warrant a recovery by the plaintiff in this case, we think that in
order to remove all doubt on the point she should be accorded an
opportunity to amend, if she shall so elect.
The judgme;nt below is reversed, with costs, and with leave to the

plaintiff to apply within 60 days to amend in such manner as to make
the action conform to the Pennsylvania statute.

MONTANA ORE-PUROHASING 00. etal. v. BOSTON & M. OONSOL.
OOPPER & SILVER MIN. 00.

(Oircuit Oourt of Appeals, Ninth Circuit. 13, 1899.)
No. 449.

JURISDIC'l'IONOF FEDERAL COURTS-FEDERAL QUESTION. .
To g,lvca.court of the United States :Jurisdiction Of· a. cause, on the

ground that it presents a federal question, such question must appear
from pla.intiff's statement of his own cause of action, and his right to the
relief sought, must depend directly upon the consh'uction of some pro-
vision of the ·constitution or laws of the. United States. Jurisdiction can-
not be sustained upon allegations that def·endant does or may assert some
right under sUch constitution or la'W"s as a ·defense.

Appeal from. the Circuit Court of the. United States for the Southern
Division of the District of Montana.
·John J.1tfclIatton, Joel F. Vaile,and Olayberg & Corbett, for

appellants.
Louis Marshall and John F.'Forbis, for appellee.
Before and MOR:ij(>W,' Circuit Judges.

I

GILBERT, Oircuit Judge. The appellee was the complainant in
a bill in equity brought to restrain the appellants, the lfontana Ore-
Purchasing Company and Augustus B.:einze and Arthur P. Heinze,
from taking qres. from certain mining properties, It was alleged in
the bill that the complainant was the owner of the Pennsylvania
lode claim, and that the defendants claimed· the right to follow certain
veins which had their apices in the cla.ims lying northward of the
complainant's claim; that the defendants claimed or owned a por-



MONTANA ORE-PURCHASING CO. V. BOSTON & M. C. C. & S. MIN. CO. 275

tion of the Johnstown lode claim, and a portion of the Rarus lode
daim, and a portion of the Little Ida lode claim, all of which claims
lie north of, and partly adjoining, the Pennsylvania claim; that the
Rams, the Johnstown, and the Little Ida are mineral lode claims,
located under the laws of the United States relative to the appropria·
tion of mineral lands, and that said claims have been patented by the
United States under the statutes relative to the patenting of min-
eral lands; that the defendants claim the right to enter upon the
Pennsylvania lode claim, and mine the ores therein, by reaso:U of the
fact that certain veins owned by them have their tops or apices with-
in a portion of their said claims so patented to them, and that they
have the right to follow said veins on their downward course, -so as
to invade the Pennsylvania claim; that the complainant denies the
fact that said veins, even if they had their apices on defendants'
ground, are veins such as can be followed on their dip beyond the
lines of the defendants' possessions; that the veins are broken and
intersected by faults in such a manner that they cannot be traced
or followed from the ground of the defendants into the Pennsylvania
claim; that the veins upon which the defendants have been extract-
ing are the premises of the complainant, if such veins have
their apices on defendants' ground, do not, in their course or strike,
depart from the end lines of the defendants' claim or possessions, but
depart from the side lines thereof in such a manner as to prohibit
the defendants from following the same beyond the said side lines
into the ground of the complainant, and that none of said veins,
in their course or strike, depart from the end lines of said claim
or possessions of the defendants, but that the ground claimed by
the defendants was so located as not to have any end lines whatever,
as provided by the statutes of the United States, and that in conse-
quence of the failure upon the part of the locators of the grounds
claimed by the defendants to mark the same with end lines parallel
or to locate the same along the veins, or otherwise than across the .
veins, the defendants have DO extralateral rights in any of the veins
on the ground; that the defendants claim to own a portion of the
ground patented under both said Johnstown and Rarus patents, and
they assert that, by virtue of the Rarus patent, they have acquired
1,318 linear feet of what is designated as the "Rarus Lode," but that
the fact is that the surface ground patented in the Rams lode claim
does not include to exceed more than about 300 feet of said Rams
lode; that the defendants also claim that, by reason of the fact that
said lode passes through the east end line of the Rarus claim as pat-
ented, and the west end line of the original location of said Rarus
claim, they are entitled to follow said vein, on its course or dip
into the earth, without the lines of the Rams claim, as originally
located and as patented; that a large portion of the ground which the
defendants claim was originally included within the location of the
Rams claim has been patented under the Johnstown patent, and the
defendants claim that only the surface ground of the Johnstown
claim was patented to the patentee named therein, and that their ex-
tralateral rights on said vein should be determined by the Rarus
patent, and not by the Johnstown patent, whereas the complainant
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alleges that all veins whose apices lie within the Johnstown patent
must be governed and regulated in extralateral rights under the
Johnstown patent. The bill further alleged that the defendants
claim that they have the right to follow the veins within the lines
of the original Rarus location by virtue of the Rarus patent, and that
they have the right to follow any vein having its apex within the
Johnstown or the Rarus patent into the Pennsylvania claim at any
point eam; of the intersection of the south side line of the Johnstown
patent with the south side line of the original Rarus location; t1"1t
it is claimed by the defendants that the apex of the veins from which
they have extracted the ores in question is divided; that a portion
is claimed by the defendants as upon the Rarus claim, and a portion
upon the Johnstown claim, and a portion upon the Pennsylvania
claim, and that they have the right to follow the said vein beneath
the surface, under and by virtue of either or all said claims, at their
election; that there are involved in the matters in controversy nu-
merous questions of the construction of the statutes of the United
States relative to locating, purchasing, and patenting mineral lands,
and the right of one claimant to follow the veins in the premises
of another, under the circumstances and situation of the parties, and
the construction of the statutes· in relation to patenting mining
claims, and the question whether a claim can be patented to- one per-
son of the surface, and to another the right to mine beneath the sur-
face, and the right of the land department to segregate the surface
from the mine in the ground, granting one to one person and the
other to another, and also the question when au apex of a vein is
divided upon the surface, part being within the premises granted
in one patent and part within another, what, if any, extralateral
rights are granted to either party. The defendants F. Augustus
Heinze and Arthur P. Heinze answered, denying that they claimed
any interest in any of the lode claims mentioned in the bill. The
defendant the :Montana Ore-Purchasing Company answered sepa-
rately, denying that the questions arising in the case involve the
construction of any of the statutes of the United States, and denying
that by virtue of the Rarus patent it acquired 1,318 linear feet of
the Rarus lode, or that it claims any title in this action, under the
said patent, as against the complainant, and alleging that it relies
solely upon its ownership of a portion of the Johnstown lode claim.
It denied that it contends that the Rarns patent granted the surface
ground to the full extent of 1,318 linear feet, or that it contends that
by reason of the ownership of that lode for that length, or by rea-
son of the fact· that the same passes through the east end line of the
original location of said claim, it is entitled to follow said veins on
their course or dip without the lines of the Harus claim. It alleged
that in this action it makes no claim of any right under the Rarus
patent to enter upon the veins within the ground claimed or owned
by the complainant, but that it asserts the right to do so by reason
of its ownership of a portion of the Johnstown lode, and the fact
that the top or apices of the veins Qr lode in question are within
said portion of the Johnstown lode claim. It denied that it contends
in this action that only the of the Johnstown claim.
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was patented to the patentee therein, or that all or any veins lying
within the original location lands of the Rarus claim were patented
to the claimant thereof. It denied that it claims or contends that its
extralateral rights should be determined by the Rarus patent, and
not by the Johnstown patent, but alleged that it contends and claims
in this action, and so far as this controversy between the defendant
and complainant is concerned, that its extralateral rights to the
veins in question should be determined by its ownership of that
parcel of ground now included within the Johnstown claim, and nor\:
by the Rarus. It alleged that it relies, not upon any combination of
the two patents in this action, but upon its ownership of the parcel
of ground conveyed to it by the owners of the .Johnstown claim.
It denied that it claims that the apex of the veins from which the
ores in question were extracted is divided, and denied that the apex
is divided. It alleged that it claims that the vein or lode from which
the ores in question have been extracted has its apex within the
Johnstown lode claim, and passes through the end lines thereof. It
denied that it claimed, by reason of a divided apex, any right to fol-
low the vein beneath the surface, and without the lines of the Johns-
town claim.
On the former appeal of this case, it was held that the circuit

court was without jurisdiction thereof, for the reason that no fed-
eral question was suggested by the allegations of the bill. Montana
Ore-Purchasing Co. v. Boston & M. C. C. & 8. Min. Co., 29 C. C. A.
462, 85 Fed. 867. The jurisdiction is now again challenged upon the
same ground. vVhen the case was remanded, the bill was amended,
and new averments were inserted, for the purpose of showing that
the case presents questions of the construction of statutes of the
United States. The cause of suit remains unchanged. It is the ques-
tion of the complainant's right to enjoin the defendailts from mining
the ores beneath the surface of the complainant's claim. The com-
plainant asserts that right upon the ground that no vein having its
apex in the defendants' claim passes in its strike through the end lines
thereof, so as to confer extralateral rights; and, further, that no
such vein is continuous or unbroken in its downward course be-
neath the complainant's claim. These are plain questions of fact,
involving, as we have heretofore decided, no construction of the laws
of the United States. If the facts are as they are alleged to be in
the bill, the inquirJT will close with their proof, and the defendants
will be enjoined. The new allegations of the amended bill are, in
substance, that the defendants, as owners of the Rarus lode claim, to
which a patent has been issued, claim to own 1,318 linear feet of
the Rarus lode beneath the surface, although owning but 300 feet in
length of the surface which covers that lode; that they claim extra-
lateral rights upon the Rarus lode to the full extent of 1,318 linear
feet; that they claim the right to follow the veins lying within the
lines of the original Rarus location by virtue of the patent to the
Johnstown lode claim, or by virtue of both the Johnstown and the
Rarus patents, and to follow the same beneath the complaill.ant's
claim; that they contend that they cannot be enjoined from extract-
ing ores from the complainant's premises unless the complainant
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shall :first show that the apices of the veins froni which such ores
are extracted are withinthes·urface 'lines of the complainant's prem-
ises; thatthey.claim thatthe apex of the vein Jl'om which the ores in
oontroversy have been taken is divided, apal't being ,on the Rams
a:Qd part on the Johnstown and a: part upon the Pennsylvania; that,
by reason of such division, they assert the right to follow the veift
without the lines of the .Barus and Johnstown claims; 'that, in de-
tel'IDining the tights of the defendants under tho,se various conten-
tions, it will become necessary to constrne the mining laws of the
United States. It will be observed that it is not iIi the statement
of the complainant's own case, but in the defense which it antici-
pates from the defendants,·, that the presence of a federal question
is suggested., The complainant's cause of suit is complete without
these allegations. None of them is a necessary avel'IDent to the
relief which is prayed fo'r.
Upon the authority of Tennessee v. Uilion & Planters' Bank, 152

U. S. 454, 14 Sup. Ot. 654,- the objection to the jurisdiction must
be sustained. It is the distinct doctrine of the decision in that case
that a court of the United States has no jurisdiction of a cause, upon
the ground that a federal question is presented, unless the right
of the plaintiff: to the judgment or decree which he seeks depends
directly upon the construction to be ,given to some provision of
the constitution or a statute of the: United Sta,tes, and that, if in
his bill or his declaration he. asserts no right undel' such constitution
or statutes, tPe jurisdiction cannot be sustained upon his allegation
that the defendant will rely upon such rights. It was a case in which
the state of Tennessee brought suit against a bank organized under
the laws of that state to recover taxes which had been imposed on
the bank by the general revenue act of the state. It was alleged in
the bill that the bank claimed immunity from taxation solely upon
the ground that the act imposing the tax was void, as violative of
the provision of the constitution of the: United States which pro-
hibits a state from passing a law impairing the obligation of a con-
tract. The court said: .
"The only reference to the c6nstltutlon Or laws of the 'United States is the

suggestion that the defendants will contend that the law of the state under
which the plaintiffs claim is void, bE-cause in contravention of the constitution
of the United States; and by the settled law of this court, as appears from
the decisions above cited, a suggestion of oue party that the other will or
may set up a claim under the constitUtion or laws of the United States does
not make the suit ont' arIsing lmder that constitution or those laws."

We are unable to distinguish the principle which was decided in
that c:lse from the question which is involved in this. In that case
it was alleged in the plaintiff's statement of its own case that its
right to the relief sought was contested by the defendant under a
claim of protection from the constitution of the United States. In
the present case it is alleged that the relief which the plaintiff seeks
will be opposed by the defendant upon the ground of the protection

it by a patent the construction of which involves the appli-
cation of statutes of the United States. In City of Fergus Falls v.
Fergus Falls Water Co., 19 C. O. A. 212, 72 Fed. 873, the circuit court
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of appeals for the Eighth circuit, by Caldwell, Circuit Judge, fol-
lowing the doctrine of Tennessee v. Union & Planters' Bank, said:
"The averments of the complaint, beyond .those which state a cause of

action upon the contract in suit, are mere surplusage. 'When the statement
of the plaintiff's cause of action in legal and logical form, such as is required
by the rules of good pleading, does not disclose that the suit is one arising

the constitution or laws of the United States, then the suit is not one
arising under that constitution or those laws, and the circuit court has no
jurisdiction."

In that case it was alleged in the complaint as the ground of the
jurisdiction that the defendant, a 'municipal corporation, by a reso-
lution of its council, had declared null and void the contract which
was sued. upon, thereby impairing the obligation of the contract.
Not only are the jurisdictional averments of the amended bill

insufficient to show that federal questions are involved, but all those
averments were put in issue by the defendants' answer, and were
thereby eliminated from the controversy. The defendant corpora-
tion denied that it relied upon any of the contentions which the bill
so averred it would rely upon. In Robinson v. Anderson, 121 U. S.
522, 7 Sup. Ct. 1011, the court said:
"Even if the complaint, standing by itself, made out a case of jurisdiction,-

Which we do not decide,-it was taken away as soon as the answers were
in; because, if there was jurisdiction at all, it was by rea>:ion of the averments
in the complaint as to what the defenses against the title of the plaintiffs would
be, and these were of no avail, as soon as the answers were filed and it
was made to appear that no such defenses were relied upon."

It is objected that the denials of the answer do not fully and ex-
plicitly traverse the new averments of the amended bill, but that they
are denials only that the defendant relies in "this action" upon the
alleged rights and claims, and that the defendant disclaims only for
the purpose of this present suit, without waiving its right to assert
such claims in some other suit or proceeding hereafter. No exception,
however, was taken to the answer for insufficiency. It was accepted
as responding to the allegations Of the amended bill. We think it
was properly so accepted.. If,in '{iew of some possible other action
affecting other interests, the defendant has attempted to reserve the
privilege to assert other rights under the Rarus patent, it is imma-
terial to the present controversy. It is only to the rights asserted
by the complainant in tbis suit that the defendant must make an-
swer. It is required to make its defense to the allegations of the bill,
and. to show cause why the relief prayed for should not be decreed.
It has answered as to its rights to extract the ores in question. It
says that it claims nothing by virtue of the Barus patent, but that it
relies solely upon the fact that the ores it has taken belong to a
vein which has its apex in the Johnstown lode claim, and in its strike
passes through the end lines of said claim, and in its downward
course extends beneath the surface of the complainant's claim. Upon
such a bill and such an answer, all questions concerning the right
of the defendant to mine.the ores in controversy are determinable, and
the decree, if against the defendant, would be as effective to bar it
from hereafter asserting rights under the Rarus patent as would be
a decree upon any other form of answer. .
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For want of jurisdiction, the decree of the ciI"Cuit court must lie
reversed, IUld the cause remanded, with instructions to dismiss the
amended bill

crnUR D'ALENE RY. & NAV. 00. et at v. SPALDING. 1

(Circuit Court of Appeals, Ninth Circuit. February 27, 1899.)
No. 4..')1.

1. JURISDICTION Oll' FEDERAL COURTS':""INJUNCTIONS STAYING PROC1l<EDINGS I1f
STATE COURT. .
Rev. St. § 720, prohibiting the granting of an Injunction by a court of

the United States to stay proceedings in any court of a state, except where
authorized In bankruptcy proceedings, applies to injunctions directed to
parties engaged in proceedings in the state court.

S. SAME.
A circuit court of the United States cannot enjoin the further prosecution

of a suit in a state court on the ground that such suit has been removed
to tbe federal court, from wblch the injunction is sought, where, though a
petition and bond for removal have been filed, no action thereon has been
taken by the state court, nor has any copy of the record been entered in
the federal court.

8. REMOVAL OF CAUSES-NATURE OF SmT-ANCILLARY PROCEEDINGS.
A petition to a state court, asking the appointment of a receiver in aid

of execution, as authorized by a state statute, and that a judgment pre-
viously obtained in such court be declared a first lien on property as.
against others claiming an interest therein, Is purely an ancillary pro-
ceeding for the enforcement of the judgment, .and Is not removable.

Appeal from the Circuit Court of the United States for the North-
ern Division of the District of Idaho.
The material facts in this case are as follows:
On the 24th day of March, 181>7, an action was brought by W1Iliam L.

Spalding in the district court of Kootenai county, territory of Idaho, against
the Creui' d'Alene Railway & Navigation Company, for $36,587, on account of
labor performed and mfl.terials furnisbed by plaiiltUf in the building of the
defendant's railway in the counties of Kootenai· and Shoshone, in said terri-
tory of Idaho. On .April 25, 1800, Dine years atter the commencement of the·
action, a judgment was rendered in said court in favor of the plaintiff, Spald-
ing. The defendant appealed to the supreme court of the then state of Idaho
for a reversal of said judgment, and on the 26th of November, 1897, the
supreme court amrmed the judgment ot the lower court in said cause. 51
Pac. 408. Thereupon executions were issued from tbe omces of the clerks ot
the district court in Kootenai and Shoshone counties, wbo thereafter made
return tbat no property belonging to tbe defendant, Cceur d'Alene Railway &
Navigation Company, bad been foUnd In their respective counties from wliicb
to satisfy the said judgment or "any part tbereof. Tbereafter, on the 3d
day of May, 1898, the plaintUf 1lled his petition in tbe sarnedistrict court
.gainst tbe Cceur d'Alene Railway & Navigation Company and against tbe
Northern Pacific Railroad Company and the N!)rtbern Pacific Railway Com-
pany. In this petition tbe recovery of the judgment against the Ocenr d'Alene
Railway & Navigation Company was set fortb. It was also alleged tbat exe-
cutions bad been issued and returned unsatisfied; tbat tbe property of the
Creur d'Alene Railway & Navigation Company situated in tbe said judicial
district in the state of Idabo of warebouses, wharves, steamboats,
barges, rlgbt of way, and Other railroad property, known as the Creur d'Alene
Railway & Navigation Company's rail and steamboat line, between Creur
d'Alene city, in Kootenai county, in said state, and the town of Burke, and the
Montana line, in Sbosbone county, in said state, the same constituting and
being a continuous transportation line between the points stated. It was al-

Rehearing denied May 28, 1899.


