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There i8 no precise rule governing the admissibility of such testi-
mony, other than that it should be reasonably pertinent to the sub-
ject of inquiry. In general, a large latitude of inquiry should be
. allowed in the examination of persous closely connected with the
bankrupt in business dealings, or otherwise, for the purpose of dis-
covering assets and upearthing frauds, upon any reasonable surmise
that they have assets of the debtor. The intent of the bankrupt law
is that only the debtor dealing honestly with his property shall be dis-
charged; and that any proper assets of the estate, however concealed,
shall be made available to creditors. The examination for this pur-
pose is of necessity to a considerable extent a fishing examination, The
extent to which it shall be permitted to go, must be determined by
the sound judgment of the officer before whom it is taken. Reasonable
examination should not be allowed to be checked by constant objec-
tions that the materiality of the answer may not be immediately appar-
ent, where no harm can arise to the witness from the disclosure, if the
transaction is honest. If the result of such an examination may
often be a considerable amount of immaterial testimony, this is a
much less evil than to stifle’ examination by technical rules which
would defeat the purpose of the act, and discredit the administration
of the law in the interest of creditors. Unreasonable discursiveness
in the examination will be in some measure checked by making it
at the expense of the examining party; if plainly frivolous or prolix,
it should be stopped. Where questionable proceedings have been dis-
closed, greater latitude in the prosecution of inquiries should be
allowed; and the precise form or order in which the questions are
put can scarcely be deemed material.

Upon the above general principles, and upon the matters already
disclesed on this examination, I think the witness should answer as
respects any moneys or property acquired by her during the year
prior to the adjudication, or even further back, should further testi-
mony show such inquiries to be reasonably pertinent. '

In re COLLIER.
(District Court, W. D. Tennessee, April 15, 1899.)

1. BANKRUPTCY—VOLUNTARY PETITION—PAUPER’S OATH.

_ Under Bankruptey Act 1898, § 51, requiring the clerk to collect the fees
of officers in each case before filing the petition, except where the petition
of a voluntary bankrupt is “accompanied by an affidavit stating that the
petitioner is without and cannot obtain the money with which to pay such
fees,” such affidavit is not conclusive of the poverty of the petitioner;
and, if circumstances appear casting doubt upon the truth of the affidavit,
—as, that the petitioner appears by counsel not shown to be aecting
gratuitously,—it may be sent to the referee to investigate and report the
facts as to the petitioner’s ability to deposit the fees.

2. SAME.

A person employed by a railroad company at a salary of $30 per month,
such salary being exempt from execution by the law of the state, is not
entitled to take the benefit of the bankruptcy law without depositing the
fees required by the aect, on an affidavit that he cannot obtain the money
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" with which to. pay such fees; and his petition will be dismissed unless
the fees are deposited within a reasonable time.

8. SAME—EXEMPIIONS.
The exemptions allowed by the act do not excuse the payment from
them of the'fees of the bankruptcy court.

In Bankruptcy.
James G. Reasonover, for petitioner.

HAMMOND, J. This is an application for an adjudication in bank-
ruptcy upon a petition and schedules which do not conform to the
rules of the supreme court, and must, therefore, be amended, which the
petitioner has leave to do.

The petition is filed upon the pauper’s oath, the affidavit being that
required by section 51 of the bankruptcy statute of July 1, 1898, That
section enacts that the clerk shall
“(2) Collect the fees of the clerk, referee, and trustee in each case instituted,
before filing the petition, except the petition of a proposed voluntary bank-
rupt which is accompanied by an affidavit stating that the petitioner is with-
out, and cannot obtain, the money with which to pay such fees.”

There is no rule by the supreme court, nor other provision of the
statute than that just quoted, declaring the effect of the affidavit, or
regulating the practice. It cannot be that it was the intention of
the statute to confer upon the petitioner the unqualified right to pro-
ceed in bankruptcy upon his own affidavit as to his poverty, nor that
such affidavit should be taken as conclusive of the fact. It is noticed
that some of the bankruptcy courts have established rules upon the
subject, notably that of the Southern district of New York, which re-
quires that:

“Petitioners who have made no deposit with the clerk for the services of
the officers, should be examined by or under the direction of the referee on their
appearance before him, with regard to their means; and if the referee is not

satisfied of the bankrupt’s inability to make the deposit a report thereof should
be made to the judge.”

This rule is in analogy with the common law, chancery, and ad-
miralty practice in allowing poor persons to sue without security for
costs. Without any statute, all those courts by grace or favor permit
poor persons to sue without costs, Whe‘n, as a matter of fact, they are
paupers. But, to avoid 1mpmitlon in that regard, it was always re-
quired that the poverty should in fact exist, as well as that the suitor,
if a plaintiff, should have the certificate of counsel that he had a good
cause of action; and the suitor’s own, affidavit was never regarded as
conclusive of the fact of poverty. Daniell, Ch. Prac. pp. 37, 38, 40,
41; Bradford v. Bradford, 2 Flip. 280, Fed. Cas. No. 1 ,7166; Roy v.
Rallroad Co., 34 Fed. 276, And if an order has been obtalned as of
course, permlttmg one to sue in forma pauperis upon a suppression
of material facts, it will be discharged on an application by motion,
on notice. Daniell, Ch. Prae. p. 41, citing Nowell v. Whitaker, 6
Beav. 407.  And it will be seen by an examination of the authorities’
that the rule of exemption from costs where poverty actually exists
applied to counsel as well as to officials of the court. I do not see
why a preliminary inquiry into the actual facts is precluded by a stat-
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ute granting the privilege any more than it was under the general law
before existing. Unless the statute peremptorily makes the affidavit
of the proposed suitor conclusive of the fact, it is always open to the
courts to protect themselves against any imposition by proper inquiry.
The general orders in bankruptcy allow the fees to be paid out of the
estate, if any, and when it shall appear that the bankrupt can obtain
the money. An inquiry before adjudication is quite as proper as one
afterwards to be made. Gen. Orders Bankr. 35 (4). It will be
observed that the new bankruptcy statute is peculiar in its phrase-
ology, and requires the affidavit to show that the petitibner “cannot
obtain the money,” with which to pay his fees. These are only
$25, and it seems almost incredible that one who is able to procure
counsel to resort to the bankruptey court is unable to deposit that
small sum to pay the officials of the court, unless it shall appear
that counsel also is doing the work gratuitously. And there seems
to be no good reason why one proposing to take the benefit of the
bankruptcy statutes should be allowed to exhaust his means in the
employment of counsel, and leave the other expenses unprovided for.
I do not mean to hold that one who appears by counsel cannot have
the benefit of the bankruptcy statute if he be really a pauper bank-
rupt; but what I do say is that, in the absence of any showing that
counsel] is acting without compensation, it is a suspicious circumstance
as to the truth of the affidavit under this peculiar statute which re-
quires the party to swear that he cannot obtain the money. If he
can obtain the money to pay counsel, why cannot he obtain the money
to deposit in court?

The statute does not mean that the party shall have the benefit of
this provision because it is inconvenient to obtain the money, nor be-
cause he is willing to take the pauper’s oath to avoid any effort to ob-
tain it, but it means only that he shall be in such circumstances that
it is reasonable to conclude that he really cannot obtain the money
with which to pay the official fees; and the court will not be satis-
fied in doubtful cases to allow him the benefit of the pauper’s oath
until an inquiry has been made into the circumstances surrounding
him. Hereafter, therefore, in this court, whenever the alleged poverty’
is doubtful, it will be sent by the clerk to the referee to take proof, upon
notice to the bankrupt, and report the essential facts and circumstan-
ces showing whether in truth he is unable to obtain the money to make
the deposit. In this case it is not necessary to make such a reference,
because it appears from the statements of counsel that this petitioner
is in the employment of a railroad company, receiving a monthly
salary of $30, which, by our state statute, is exempt from execution at
law for the payment of debts; and from this mere fact it conclu-
sively appears that the petitioner could, if he would, obtain the
money to make the small deposit required by the bankruptey stat-
ute. His application to proceed under the pauper’s oath is there-
fore denied, and his petition will be dismissed, unless within a
reasonable time the deposit is made. Gen. Orders Bankr. 35 (4),

This is only one of many similar cases coming into this court
under the mistaken belief that the statute allows any one who is
willing to take the pauper’s oath to secure a discharge in bank-
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ruptey.. It only allows that privilege to those who are paupers in
gact as they must be, indeed, if they cannot raise $25 to pay the
ees.

The argument is made at the bar that the petitioner needs his
monthly salary of $30 to pay his own and his family’s living ex-
penses, and that the salary is exempt under the state law., This may
be true, but still the petitioner is not a pauper in the sense of the
bankruptcy statute. It does not allow one to proceed under the pau-
per’s oath simply because he and his family are unwilling to make the
necessary sacrifice to pay the fees, he being himself the judge whether
the sacrifice shall be made or not. The exemptions allowed by the
bankruptcy statute are mnot intended to cover exoneration from, or
excuse the payment of, the fees of the bankruptey court, incurred by
the petltloner to more eﬂectually protect him from. his debts and se-
cure him in the property exempted only because the act adopts the
state exemptions as ity own.

There being no minimum limit ln the statute upon the amount one
must owe to entitle one to file a voluntary petition in bankruptcy,
petitions have been filed where the whole indebtedness is for liv-
ing expensey, and ludierously small; and.this convenient interpre-
tation of the statute in relation to the pauper’s oath is a tempta-
tion to such debtors to resort to the bankruptcy court once a
month, if need be, or if one chooses, and thereby avoid the payment
of all living expenses, without any cost to the debtor himself. It
cannot be that the beneficent provisions of the bankruptey stat-
ute were intended to have this comical and demoralizing result,
and for this reason, if no other, the ‘court should be strict in dis-
allowing the pauper's oath to those who are not really entitled
to it. Ordered a,ccordmgly :

[ oo ————-

. SMITH et al. v. UNITED STATES.
- (Circuit Court of Appeals, Second 'Circuit. * March 1, 1899.)
No. 47.

1. Cus'roms DUTIES—CLASBIFIOATION——dROCUS

Crocus, produced from the dross or residuum of burn pyrites, princi-
pally used as polishing powder, but to a considerable extent as a painter’s
color,. is not dutiable under Tariff Act 1890 (26 Stat. 567, c. 1244) par. 133,
as the dross or residuum from burnt pyrites, or as a nonenumerated ar-
ticle, under section 4, since it has been improved by manufacture, but is
included under paragraph 61, within the classification of paints or colors,
whether dry or mixed.

2. SAME—TEST—PREDOMINANT USE—WHEN APPLIED:

The test of predominant use, as applied to the classification of an article
for duty under Tariff Act 1890 (26 Stat. 567, c¢. 1244), is only resorted to
where necessary to properly classify an article falling within two or more
classifications, either of which, standing alone, would adequately describe
it, and where the article is enumerated by reference to its use.

Appeal from the Circuit Court of the United States for the Southern
District of New York.



