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fore justly guarded by special provisions for the most complete in-
demnity to the accused. Ordmary cages of involuntary proceedings,
not accompanied by such injurious interference, fall as respects costs
under the provisions of rule 34 which does not allow counsel fees
in addition to costs.

., In the present case though an apphcatlon was made for a receiver,
the application was denied as unnecessary; no bond was given, nor
was. any injunction issued interfering with the transaction of the
defendant’s business in the manner in which it had been theretofore
carried on. The motion for counsel fees must therefore be denied,
and the costs taxed under rule 34.

e

In re MOYER.
" (District Court, E, D, Pennsylvania. April 12, 1899.)
No. 6.

1. BANERUPTCY—ACTS oF BANKRUPTCX—-SUFFERING PREFERENCE.

Under Bankrupt Act 1898, § 3, cl. 3, providing that it shall be an act of
bankruptcy if a debtor shall have “suffered or permitted, while insolvent,
any creditor to obtain a preference through legal proceedings,” and not
vacated or discharged such preference “at least five days before a sale or
final disposition of any property affected,” where a creditor actually ob-
taing a preference by entering judgment on a warrant of attorney previ-
ously given by the debtor, and levying execution on his stock in trade,
the debtor being then insolvent, such debtor commits an act of bank-
ruptey if he failg to discharge such preference by filing his voluntary peti-
tion in bankruptcy (having no valid -defense against the debt or the lien
obtained by the levy), although he does not in any degree procure the
entry of the judgment, or even know of it.

2. SAME—PREFERENCE— WARRANT OF ATTORNEY.

Within the meaning ‘of the bankrupt act, a creditor obtains a prefer-
ence by entering judgment on a warrant of attorney, and levying an exe-
cution thereunder on the debtor’s stock in trade, within the time limited
by the act, the debtor being then insolvent, notwithstanding that the
warrant of attorney was given more than four months before the filing of
the petition in bankruptcy against such debtor, and at a time when he
was solvent.

In Bankruptcy. On motion for adjudication in involuntary bank-
ruptey. :

Greenwald & Mayer, for petitioning ereditors,

Thomas H. Capp, for certain creditors.

Howard C. Shick, for alleged bankrupt.

McPHERSON, District Judge. This is a case of involuntary bank.
ruptcy, and the motion to adjudicate rests upon the following facts:
Between December, 1897, and June, 1898, Henry Moyer was a solvent
merchant. At different times during that period he borrowed about
$6,500 from several members of his family, securing the respective
loans by promissory notes containing warrants of attorney to confess
judgment. These creditors took no steps to collect their debts until
November 14 and 16, 1898, when they entered judgment upon the
notes in the court of common pleas of Lebanon county, and issued ex-
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ecutions, which were levied upon the goods in Moyer’s store, these
goods being his only estate. Before sale by the sheriff, other cred-
itors presented the petition now being considered, to which Moyer
replied, denying, in effect, that he had committed an act of bank-
ruptcy. The dispute was sent to the referee for hearing, and mean-
while the sheriff sold the goods, under an agreement of the parties
interested, and retains the fund until the court shall decide the pend-
ing motion. The remaining pertinent facts are these: The entry
of judgment in November was without the debtor’s knowledge or pro-
curement, but at that date he was insolvent, and could not pay the
debts. He did not have a valid defense, either against the debts
themselves or against the lien obtained by the levies, and he did not
file a petition in voluntary bankruptcy. He therefore failed to vacate
or discharge the preference obtained by the execution creditors within
five days before the sale.

The question presented by these facts is important. If the bankrupt
act of March 2, 1867, were still in force, the construction announced
by the supreme court in Wilson v. Bank, 17 Wall. 473, and in Clark
v. Iselin, 21 Wall. 360, would probably require us to decide that
Moyer did not commit an act of bankruptcy. He was passive during
the proceedings in November, and did not in any degree procure the
entry of the judgments or the issue of execution with intent to secure
a preference to the creditors controlling this process. DBut, as we
understand the bankrupt act of 1898, its provisions are essentially
different from the earlier act, and require the court to come now to
a different conclusion. Clause 3 of section 3 declares that it shall be
an act of bankruptcy if a person has “suffered or permitted, while in-
solvent, any creditor to obtain a preference through legal proceedings,
and not having at least five days before a sale or final disposition of
any property affected by such preference, vacated or discharged such
preference.” It will be observed that this clause says nothing about
the bankrupt’s intent to enable the creditor to secure a preference;
neither does it use the word “procure,” which might seem to imply
that the debtor must take some part in bringing the preference about.
The dominant fact seems to be the actual result that has been at-
tained by the creditor. If, through legal proceedings, he has suc-
ceeded in obtaining a preference,—that is (referring to section 60 for
a description of preferred creditors), if the debtor is insolvent, and
has either “procured or suffered a judgment to be entered against
himself, * * * and the effect of the enforcement of such judg-
ment * * * will be to enable any one of his creditors to obtain
a greater percentage of his debt than any other of such creditors of
the same class,”—if this is the actual result of legal proceedings taken
against an insolvent debtor, the clause in question requires the debtor
to vacate or discharge such preference within a specified time, and,
if he fails so to do, declares that he has committed an act of bank-
ruptcy. How he is to vacate or discharge the preference is not speci-
fied; but the silence of the clause upon this point presents no diffi-
culty. Legal proceedings are of many kinds, differing in the different
states; but, whatever kind may be employed by the creditor, if the
result of the proceeding gives him a preference over other creditors
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‘of the same clags; the insolvent debtor is thereupon cﬁarged with a
clearly implied duty to vacate or'discharge the preference within the
time allowed him by the act. For example, if he has a defense to the
‘debt, he may set it up; -or, if he can overthrow the preference be-
cause the creditor’s procedure has been defective, he may choose that
method of attack. - If neither of these weapons is available, he has
still-at command one sufficient weapon, of which he cannot be deprived,
~—he can apply promptly to the court in bankruptcy, and ask that his
property should be ratably divided among his creditors. If he fails
to move, his inaction is properly regarded as a’confession that he is
hopelessly insolvent, and as conclusive proof that he consents to the
preference ‘that he has declined to strike down. This construction
of the statiite seems to us to be the natural meaning of the clause
in question, and to be in harmony with the general purpose of the
act. A similar conclusion was reached a month or two ago in the
distriet court for the Eastern district of Missouri in Re Reichman,
91 Fed. 624.

To avoid misapprehénsion, we desire to call attentlon to the fact
that the preference complained of in the presentiiéase was obtained
by the issuing of execution in November, and not by the giving of the
judgment notes.” When he gave the notes, the debtor was solvent,
and no other creditor could complain; but, when execution was issued,
he had become insolvent; and the sfcuatlon bad materially changed.
If the judgments had been entered, say, in December, 1897 and he
had then had real estate to be bound thereby, an enforcement of the
lien' in Noveniber, 1898, against: the realty, would not offend against
the clause in questlon

We are of opmlon that Henry Moyer has committed the act of bank-
ruptey described in clause 3 of section 3, and that the motion for ad-
judication must prevail. .

‘ " In re FORRST. ;
* (District Court, 8. ‘D. New York: April 15, 1899.)

BANKRUPTCY—EXAMINATIONS IN BANKRUPTCY—SCOPE OF INQUIRY,

The wife of a bankrupt, under examination as a witness at the tnstgace
of the trustee or creditors, may be questioned as to money or other »rop-
erty in her possession, and as to how and when the same was received or
acquired, provided omnly that the testimony shows such questions to be
reasonably pertinent to the subject of inquiry, the nature and location of
the assets of the bankrupt. '

In Bankruptcy. On guestion certlﬁed by referee.

William Riley, for creditors.
Edward Blttner, for bankrupt.

BROWN; District Judge. Upon an examination of the bankrupt
and other witnesses before the referee in behalf -of the trustee and
creditors, objection ‘being made to questions put to the wife of the
bankrupt during her examination as respects moneys which she held,
and when' and how received, the question as to the admissibility of
this testimony has been certified to the court.



