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“(18) After the expiration of the term of office of the defendant Theodore
Davenport, and prior to the commencement of this action, the atcounts qt the
said Davenport, as such departmental buildings and disbursing clerk, were
adjusted according to law by the first comptroller of the treasury, and the sa}ld
comptroller, 45 on said reports mentioned in paragraph 12 of this complaint
and filed herewith it appears, found and reported a balance due from the de-
fendant Theodore Davenport to the plaintiff in the said sum of $3,8‘10.51.”

The defendants move to strike out that portion of paragraph 12
which states, “as by the reports of the first comptroller of the treas-
ury numbers 300,141, 65,438, 65,523, 65,524, 65,471, 65,302, 65,503,
65,521, 1,811%, 66,969, which are filed in court with this complaint,
and made a part thereof, it fully appears,” and all of paragraph 13,
and the alleged reports referred to therein, because the allegations
therein are incompetent, irrelevant, immaterial, and hearsay, and
contain no statement of a relevant or issuable fact; and, further, to
strike out the reference to said alleged reports in paragraph 14, and
the exhibit containing the same filed as part of said complaint; and
they also specify a large number of letters and papers therein which
they wish to have stricken out. The papers, taken as a whole, com-
prise a recommendation by the comptroller to the postmaster general
that there be an investigation of Davenport’s accounts; a mass of
papers, accounts, and correspondence; a report by the register to the
comptroller indicating a balance due of $3,810.51; and a certificate of
the acting register that said papers contain the final adjustment of the
account of said Davenport. The items making up said total amount
of $3,810.51 are each and all contained in paragraphs 5, 6, 7, §, 9, 10,
11, and the first part of paragraph 12, of the complaint.” The object
of said complaint is to inform.the defendants of the charges against
them, and to show what matters are disposed of by final judgment. It
is clear that the collection of papers contained in this exhibit, taken
as a whole, are not a proper part of the complaint. The question of
their admissibility in evidence has been much discussed in the briefs
of counsel. While the character of many of them is such that it is
difficult to conceive on what theory they could be offered in evidence,
it is unnecessary to pass upon that question in disposing of this mo-
tion. The motion to strike out is granted. o ‘

HOFFMANN et al. v. MAYATUD et aly
(Circuit Court of Appeals, Seventh Circuit. -March 28, 1899.)
No. 539.

1. ArPEAL—RECORD—REVIEW—EXCLUBION OF EVIDENCE.

The rule, in force when this case was tried, that the substance of ex-
cluded answers must appear in the record, did not apply where the wit-
ness testified in person; and the exclusion of an answer will be deemed
error or not, according as the question upon its face, if proper in, form,
may or may not clearly admit of an answer favorable to the party in
whose favor it is propounded.

2, GUARANTY—EVIDENCE—CONCLUSIONS.

In an action on a guaranty the guarantors cannot state their individual
understanding whether an acceptance of the guaranty was conditional,
and whether an extension of credit had been given in pursuance thereof.
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3. SAME—-—BEST EvVIDENCE.
A guaranty read, “In consideration of your extending credit to” a com-
. pany which already owed the guarantee, and which had given further
_ orders for goods, “we hereby personally guaranty the payment of all bills
*."contracted by” the company. . Held, in an action thereon, that the guar-
antors could not state what ‘was the consideration of the guaranty, and
-what moved them to sign it, ! . .

4. SaMe—Paron EVIDENCE.

' They might, however, state the conversations they held with the per-
son who procured the guaranty, in reference to giving it, so far as what
was saild was relevant, and consistent . .with the Writing. This was
especially so where such person had written the guarantee 'that he had
secured a guaranty of “the sum due and to become due,” and his letter
had been admitted against the guarantors.

8. SaME.

To show what was a reasonable ettensmn of credit as to the past-due
debt, it was not- inconsistent with the writing to prove that at the time

_ it ‘was executed it was agreed that the debtor company was to pay about
“1:per cent. of the debt per month, and as much more as it could, and that
it was not to be pressed for more during the current year.

8. CoNsTrUCTION OF CONTRACT.
The guaranty contemplated an extension of credit as to the past -due
- debt at most for a reasonable time, and such extension was not unrea-
sonable, especially where the creditor justly disfavored the company as a
. debtor, and the proffered guaranty was unquestionably ample.

7. SAME-—AGENCY.

‘ The fact that such extension differed from the agreement mentioned in
the letter of the person who procured the guaranty was immaterial, as
against the guarantors, since such person was the agent of the guarantee,

- wha was bound by the agent’s knowledge :

8. BAME—ACCEPTANCE—PERFORMANCE.

. In consideration of a desired extension of credit to a company which
already owed the guarantees, and which had given further orders for
goods, a guaranty was proffered, in February, by managers of the com-
pany individually, to secure payment of the bills contracted by the com-
,pany. -Before this, the company had agreed to pay a certain sum monthly,
and as much more as possible. In March the guarantees wrote the com-
pany, without mentioning the guaranty, and insisting on a large remit-
tance in addition to the monthly sum, and stating that they could neither
increase nor maintain the account. In reply the company urged the
guarantees to fill the pending-orders, calling attention to the guaranty,
and promising to reduce the indebtedness. In April the guarantees wrote,
again without mentioning the guaranty, and stating that they would for-
ward such of the goods as were ready, in consideration of the promise
to reduce the indebtedness. In August the guarantees again wrote, com-
plaining that nothing besides the monthly drafts had been paid, and ur-
ging a large remittance in September, and the balance in December, and
stating that the unfilled orders would not be sent before the receipt of
a large remittance. In reply the company asked further indulgence, and
directed that the orders be canceled if the goods were not to be shipped
“at present.”” The guarantees answered in September, stating that it was
impossible to increase or maintain the account. At this time the debt
was less than when the guaranty was proffered. Held, that the guaran-
tees did not accept the guaranty as a matter of law, and so perform the
~consideration therefor, by extending credit, as to be entitled to sue thereon.

9, SAME—MODIFICATION OF CONTRACT.

"'+ By the correspondence no modified drrangement was made by which the
creditors were to ship the goods in August only on condition that such
shipment would not increase the account, abd on condition that in the
meantime a substantial payment should be made.

S
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10. SaME—CONSIDERATION. _
Fox"bearance without an agreement on the part of the creditor to for-
bear is not a sufficient consideration for a guaranty of the debt.

In Error to the Circuit Court of the United States for the Eastern
District of Wisconsin.

This action was brought by the defendants in error, Louis Mayaud and
Theofile Hunte, citizens of France, and co-partners in business at Paris under
the firm name of Mayaud Freres, against the plaintiffs in error, Joseph C.
Hoffmann and Bernard Hoffmann, citizens and residents of Wisconsin. The
action is upon a contract of guaranty. It is alleged in the declaration: That
between July 1, 1893, and December 31, 1895, the plaintiffs sold and delivered
to the Hoffmann Bros. Company “religious goods and articles” to the amount
and value of 135,549.65 francs, of which there remained due on the last
named date 95,492.40 francs. That subsequently the plaintiffs refused to
extend the time of payment, or to give further credit, unless guarantied pay-
ment for goods sold and to be sold; and thereafter, on February 24, 1896,
“to induce the plaintiffs to extend credit upon future sales to said Hoffmann
Bros. Company, and to extend the credit upon the goods theretofore sold and
delivered to said Hoffmann Bros. Company, the said defendants, Joseph C.
Hoffmann and Bernard Hoffmann, who were the managers and prinecipal
stockholders of said company, did personally guaranty, in writing, the pay-
ment of all bills contracted by said Hoffmann Bros. Company for goods there-
tofore and thereafter sold and delivered by these plaintiffs to said Hoffmann
Bros. Company, which contract of guaranty was in the words and figures as
follows, to wit:

“ ‘Milwaukee, Wisconsin, Feb. 24, 1896.

“ ‘Messrs. Mayaud Freres, Paris, France—Gentlemen: In consideration of
your extending credit to Hoffmann Bros. Company, we hereby personally
guaranty the payment of all bills contracted by Hoffmann Bros. Company.

/ “‘[Signed] Joseph C. Hoffmann.

. “‘Bernard Hoffmann. "

It is further alleged that, relying upon the guaranty, the plaintiffs “extended
credit or time of payment of all bills for goods theretofore sold and delivered
to said Hoffmann Bros. Company, and extended the credit or time of bills for
goods thereafter sold and delivered by them to said Hoffmann Bros. Company”’;
that between February 24, 1896, and September 23, 1896, the Hoffmann Bros.
Company made payments to the plaintitfs on account, and the plaintiffs, re-
lying upon the guaranty, made further sales of goods to the company, as set
out in an exhibit attached to the declaration, “so that on October 1, 1896, said
Hoffmann Bros., Company was indebted to the plaintiffs for goods sold and
delivered * * * in the sum of 94,425.40 francs,” for which sum, with
interest, judgment is demanded. The answer of Joseph C. Hoffmann contains
a general denial of the averments of the declaration, and that of Bernard Hoff-
mann is, in substance, the same. Each party, at the close of the trial, moved
for a peremptory instruction. The court sustained the motion of the plain-
tiffs, and accordingly a verdict was returned and judgment entered for fhe
plaintiffs in the sum of $18119.21 with costs. Error is assigned upon this
instruction of the court, and also upon the exclusion of evidence.” The conten-
tion of the appellants is that the defendants in error did not accept, nor give
notice of their acceptance of, the guaranty, and did not perform the consid-
eration thereof by giving new credit to Hoffmann Bros. Company, or by extend-
ing the time for the payment of the acerued indebtedness of that company.
The evidence, which it is important to consider, consists mainly of correspond-
ence subsequent to the execution of the guaranty, and presents no conflict.
The inferences to be drawn from it are disputed.

A letter from Hoffmann Bros. Company to the plaintiffs, dated January 10,
1896, contained the following posteript: “We think you better make a draft on
us each month anyway for frs. 1,000. Make the drafts payable at ten days'
sight, and send them on regularly, and we will pay them as they come; and, be-
sides, we will send you remittances as best we can.” By a letter of January
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31, 1896, Hoffmann Bros. Company canceled all prior orders, and sent a new or-
der for goods to the approximate value of 2,328.10 francs. The contract of
guaranty was delivered on the day of its. date: to Alfred Beck; a traveling sales-
man of the plaintiffs, whose habit it was to make annual vxslts to customers,
and who, in this instance,” had arrived at Milwaukee as early as February
20, 1896, and on that day had received from Hoffmann:Bros. Company an or-
der for goods to the amount of $2,500. . In a letter of February 28, 1896, Beck
wrote to his employers as follows: “You will find -Inclosed herewith the two
orders from Milwaukee, nine and tenm,:and the accounts. I secured a guar-
anty from the two Hoffmann brothers 6f the sum due and to become due
in the future from the company, Hoffmann Bros. Joseph Hoffmann is worth
individually . $200,000 and the other $150,000, and there is no danger whatever
for our money, but they cannot make any remittance at the present moment,
—voila le maheur,’—they cannot pay.at this moment. If affairs shape them-
selves with this individual so that he can, when he returns he will pay us
between now. and the month of July. Let us bope that .matters will arrange
themselves thus. He has. paid the first draft of 1,000 franes on the 24th of
February,” - On March 17, 1896, the plaintifts wrote to “Hoffmann Brothers,
Milwaukee,” as follows: “We have. just received the order you kindly gave
to our representatlve when he called upon you recently. We must let you
know, before putting in hand this order, that, although it is our intent to favor
you, and give all satisfaction, that our financial state. would not allow us
neither to increase nor mainfain the uncovered balance of your account. Be
sure, gentlemen, it is not the fear towards your debt which cause this matter,
but the necessity. in which we are to make the due entry of our accounts for
the needs of our industry, and so avoid that the welfare of our trade does not
suffer on account of that. We beg you eagerly to cover us, in order that your
shipments be dispatched in, time required, and favor us, besides the draft of
frs. 1,000 we draw on you. monthly, with .a remittarice on account of frs. 20,000
at least We hope that you would appreaate the equity with our request,
and grant. lt, what we thank you very much beforehand. Waiting for your
answer, we 'beg to remain.” On April 41, 1896, Hoffmann Bros. Company an-
swered as follows: ‘‘We beg to acknowledge receipt of your letter of the 17th
ult,, and we regret very much that you have taken. this stand. 'As we have
informed Mr. Beck, we will do our utmost to reduce the old account, and we
will not increase it, as you seem to think. If it was not reduced during the
past year, it was due to the condition of: business in this country, which made
it impossible for us to do so. 'But we have every hope that things will improve
soon, and our first endeavor will be to pay you up. We are doing our best
to accomplish this, and we are sure that you will be satisfied;, as we will send
you remittances to reduce the old account besides the monthly drafts you
are now making, It is impossible for us to send anything at the present time
yet, as most of our customers do not make any remittances until after Easter,
and we expect now that we will soon receive enough to send you remittances
regularly. We hope, therefore, that you will reconsider your decision not to
fill the order given Mr. Beck, as we would only be compelled to order goods
from other manufacturers, and we would not like to do this, for the reason that
we*consider it our duty to place all orders with you.  You can readily see
this, as we must have goods in order to do business, and without these goods
we simply could do nothing at all,  If, therefore, you should not fill this order
we gave, we would be no better off financially, and would have to get our
other manufacturers besides, which would only complicate matters more. We
hope, therefore, that you will consider these things, and fill this order for us.
We positively promise you that we will not increase the amount of our indebt-
edness, and will, in addition, reduce the old account all we ean. In order to
satisfy you, and to show that we intend to do ull we:can, we gave Mr. Beck
a guaranty to absolutely protect you, and to induce you to furnish us such
goods as we might need. You will also see that we have ordered only such
zoods as we actually needed, and only in small quantities.- Please let us hear
from you, theretore, by return of mail, so that-we may be sure of getting these
goods for fall. In the meantime we ‘beg to accept our thanks for the favors
and the consideration shown us in the past, and we hope that you will extend-
the same to us for the future also. Awaiting an early reply.” On April 28,



-

HOFFMANN V. MAYAUD. 175

1896, the plaintiffs responded as follows: “Your favor dated 11th inst. came
duly to hand. With regard to the express promise you make to send us next
remittances besides the monthly drafts, we forward you the goods ready on
your order of January 13th, and we put in band the one you gave to our repre-
sentative, Mr. Beck. We hope to send it towards the beginning of August.
* * * Hoping to hear from you shortly, we remain.” Again, on August 7,
1896, they wrote: ‘“The month of July is over, and you did not send remit-
tances in spite of the promises you positively stated in the contents in your
last letters. We regret very much you take this stand to settle the due bills,
because we are just now in a great embarrassment, and get to our credit on
the spot, being compelled to borrow to our bankers when we have ever been
obliged to do so. We have lately inform them that we shall reimburse our-
selves in August, and therefose we are at a loss on account of your indebted-
ness. We cannot wait any longer, and beg you earnestly to be able to send
us 50,000 frs. within the end of September, and the balance of your account
in December prox. Hoping that you will understand these reasons, and wait-
ing to hear from you, we beg to remain. * * * P. 8. We hurry on orders
given by your favor of the 25th ult.,, but we will not send any goods before
you send us a very large remittance.”” On August 22, 1896, Hoffmann Bros.
Company answered: “Gentlemen: Your letter of the Tth inst. has just been
received. We are very sorry that we have been unable to send you any re-
mittance beyond the drafts we have paid up to now, but it was simply impos-
sible for us to do sc, as the present financial condition of affairs is such in our
country that money is simply not to be had. We have large amounts out-
standing, and could easily send you the entire amount of our indebtedness if
we could but succeed in getting our money from our customers, but we can-
not get it, although we have tried everything, and as a result we have been
unable to meet our promises to you. We therefore ask you to kindly have a
little patience with us, and we will do our best to pay up just as soon as we
can possibly manage to do so. We are sorry to learn from your letter that
you do not wish to ship any goods until you have received a large remittance
from us. This would result in great loss to us, as we would be unable to fill
orders we have taken for some of these articles, and we hope you will recon-
sider this, and ship the goods ordered, if you have not yet done so. If, how-
ever, you decide not to ship these goods at present, we would request you to
kindly cancel the order given Mr. Beck entirely, as it would be of no use to
us to receive these goods after the fall season is over, for the reason that we
would then be obliged to hold the goods over until spring. We hope, how-
ever, a8 we have stated above, that you will ship bur order, as we would very
much like to have these goods for our fall trade, and especially as the bill
of goods is not very large, on account of our having ordered only what we
absolutely needed. Kindly let us know by return what decision you have
come to, and, if you will ship the goods, please do so at once, as it is even now
very late for them to come here. Awaiting your kind early reply.” On Sep-
tember 18, 1896, the plaintiffs replied: *“Dear Sirs: Your favor dated 22nd
of August, came duly to hand. We regret very much to say that we can but
to confirm the terms of our letter of the 7th same month. We repeat again,
we cannot, and it is quite impossible for us to increase, and even to maintain,
‘the actual outstanding debt, because our resources would not allow us to do
this. We hope that you understand the reasons which compel us to write
you again, and we are certain that you will do all it is in your power to
reduce your account. * * * Hoping to hear from you shortly, we beg to
remain.” On September 23, 1896, a creditors’ bill was brought against Hoff-
mann Bros. Company in the circuit court of Milwaukee county, and a receiver
appointed, and in that proceeding a dividend of $1,248.31 was paid to the
plaintiffs, leaving $17,492.96, with interest from May 4, 1897, due them.
During the progress of the trial below the court refused to permit the de-
fendants, each, when testifying in their own behalf, to answer a number of
interrogatories, one of which was the following: “Q. What conversation did
you have with Mr. Beck in reference to the giving of this guaranty by you-
self and your brother? Please state fully all the conversation, and all the
circumstances connected therewith.” In the specification of error it is stated
that the witness was expected to answer that question-as follows: “That Mr.
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Beck came fo the city of Milwaukee in February, 1898, and stated that the
plaintiffs were not satisfied with the condition of their account against Hoff-
mann Bros. Company; that they did not like to deal with corporations, but, if
Joseph Hoffmann and Bernard Hoffmann would guaranty the indebtedness
t6 be incurred by Hoffmann Bros. Company, the plalntlffs would fill and ship
promptly the order given at the time the guaranty was given by the Hoffmann
brothers, and would fill all further orders given by Hoffmann Bros. Company
in thé usual course of business promptly; that a remittance of 1,000 francs
should be made monthly, and that Hoffrmann Bros. Company should make such
remittances as they might be able to do, but in no event were the plaintiffs to
press the Hoffmann Bros. Company for a larger remittance than the 1,000
francs monthly during the year 1896; that, relying on Mr. Beck's agreement
that the plaintiffs would do as stated a.bove, the guaranty was executed by the
Hoffmann brothers, and delivered to Mr, Beck, with the order for goods, which
was accepted by Mr. Beck as a part of the avreement of the guaranty.”

The brief for the defendants in error concludes as follows: . “On February
24, 1896, when the guaranty was written, Hoffmann Bros. Company had al-
ready (1} contracted bills for 93,792.50 francs which were past due; (2) had
given an order for goods in January for 2,328.10 francs, which had not yeti
been accepted; (3) had given an order at the same date as the guaranty for
goods to be manufactured and shipped the following August, which had not
yet been accepted. The matter was thus in fact submitted to Mr. Beck. It
was a mere ‘projet’ until ratified by Mayaud Freres. When the matter was
submitted to Mayaud Freres, they were not satisfied with the arrangement,
and on March 17, 1896, write Hoffmann Bros. Company, ‘That our financial
state would not allow us neither to increase nor maintain the uncovered bal-
ance of your account,’ and that they will not ship the January order, or start
the manufacture of the February order, unless they received a remittance of
20,000 francs. Upon receiving this letter, Joseph C. Hoffmann, one of the guar-
antors, on April 11, 1896, with the knowledge and consent of his co-surety,
Bernard Hoffmann, writes a letter in the name of the company to Mayaud
Freres, and suggests a modification on their part of the arrangement, and agree
that they will, in the near future, make a substantial remittance, and agree
to the proposition of Mayaud Freres that in no event shall the account be in-
creased. What the contract was between the parties is thus shown in these
letters. If, on February 24, 1896, it had been the intention of the parties that
the words ‘extending credit’ should mean that Mayaud Freres would uncon-
ditionally ship the goods ordered in February, the correspondence shows that
this arrangement, by agreement of all the parties, including the two sureties,
was modified so that Mayaud Freres agreed to ship the goods in August only
on condition that such shipment would not increase the account. and on condi-
tlon that in the meantime a substantial payment would be made. The cor-
respondence thus shows the consideration of the guaranty to have been the
extension of the time of payment of the 95,000 francs past-due bills, the sale
on credit of the January order, and a further additional agreement to ship in
August the goods ordered in February, if, in the meantime, a substantial re-
mittance were made, and that such shipment would not increase the account.
The substantial remittance and the agreement not to increase the account
were conditions precedent to be performed before Mayaud Freres were obliged
to ship the goods. Upon the failure of Hoffmann Bros. Company to perform
these conditions precedent, Mayaud Freres were released from making the
shipment.”

J. F. Trottman, for plaintiffs in error.
George P. Miller, for defendants in error.

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges.

WOODS, Circuit Judge, after making the foregoing statement, de-
livered the opinion of the court.

The refusal of the court to permit the witnesses to answer the
questions propounded, it is urged, on the opinion of this court in U. S.
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v. Indian Grave Drainage Dist., 57 U. 8. App. 417,29 C. C. A. 578, and
85 Fed. 928, is not reviewable, because it is not shown by the bill of
exceptions that the court below was informed what response the
witnesses were expected to make; but, while our view of the better
practice was stated in that opinion, the decision turned upon other
considerations. Our rule on the subject being then the same as that
of the supreme court, we could not reasonably have enforced an in-
terpretation or construction different from that declared by the
supreme court in Buckstaff v. Russell & Co., 151 U. 8. 626, 14 Sup. Ct.
448. The rule had not been changed when this case was tried. By a
revision of our rules adopted February 10, 1899, rule 11 was so amend-
ed as to require that, “when the evidence rejected is oral testimony a
written statement of the substance of what the witness was ex-
pected to testify shall be filed and brought to the attention of the
court before the retirement of the jury.” We have no doubt that
the interrogatories by which the plaintiffs in error were required
to state their individual understanding, belief, or conclusion whether
an acceptance of the guaranty was conditional, whether an extension
of credit had been given in pursuance of the guaranty, what was the
consideration of the guaranty, what comsideration moved them to
sign the guaranty, and the like, were properly overruled; but when
they were asked what conversations they had with Beck in reference
to the giving of the guaranty they should have been allowed, we think,
to answer anything relevant, and not inconsistent with the terms and
meaning of the written guaranty. On its face that writing is in-
definite and uncertain, and besides the proof of the previous dealings
and existing relations of the parties, admitted in order to make out
their intention, it was competent for the same purpose, so far as it
could be done consistently with the writing, to show their negotiations
and contemporaneous declarations. The agent, Beck, went beyond
the terms of the instrument when he wrote to his principals that he
had secured a guaranty of “the sum due and to become due.” He
simply stated his conclusion, and, if that letter was competent evi-
dence in behalf of the plaintiffs, as we think it was, because it con
tained the information on which they were to determine whether they
would accept the proffered guaranty and incur the resulting obliga-
tion “to extend credit,” it was more clearly competent for the defend-
ants to show the actual conversations which were had, and on which,
presumably, Beck’s conclusion was based. Even when, on the evi-
dence admitted, it was clear that a large commercial debt had been
incurred, and that further purchases of goods on credit were con-
templated, it was still uncertain, except as stated in Beck’s letter,
whether the time for payment of the existing indebtedness was to be
enlarged, and, if so, for how long a time; and, after determining that
the existing debt was to be carried, as well as more goods sold, the
most that could be said of the agreement was that the extension
should be for a reasonable time. Of what would have been a reason-
able time what better evidence could there be than the oral declara-
tions or agreements of the parties at the time of the execution of the
imperfect writing? The proof offered that the debtor company was
to pay 1,000 francs per month, and as much in addition as it could,
93 F.—12
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but was not to be pressed for more during the year 1896, would have
contradicted no term of the written agreement, and, under the circum-
stances, could hardly be thought to have been unreasonable, especially
in view of the creditor’s just disfavor of the corporation as a debtor,
and the unquestioned and ample sufficiency of the proffered guaranty.
If it be suggested that such proof would have shown a guaranty on
terms different from those stated in Beck’s letter, the sufficient an-
swer is that the plaintiffs alone should suffer for the failure of their
agent to furnish them full information. By a familiar rule of agency,
if they chose to accept the guaranty so procured for them, they were
bound by the acts, declarations, or knowledge of their representative
in the premises, as if their own, whether known to them or not.

Thig brings us to the inquiry whether the evidence shows beyond
question that the plaintiffs did in fact accept the guaranty, and so
perform the consideration therefor, by “extending credit,” as to be
entitled to maintain this action. It is not important to enter at
large into the distinction between contracts of guaranty which, in or-
der to become mutually binding, must have been accepted, and those
which, from the beginning, are unconditional. Like other contracts,
a guaranty requires the concurrent assent of the minds of the parties;
and, as the doctrine has been applied by the supreme court of the
United States, proof of acceptance by the guarantee, or of notice there-
of to the guarantor, is required, because “deemed essential to an in-
ception of the contract.” Tt is so declared in Davis v. Wells, 104
U. 8. 159, where the following'language; employed in Manufacturing
Co. v. Welch, 10 How. 461, 475, is reaffirmed: “He {the guarantor]
has already Lad mnotice of the acceptance of the guaranty and of the
intention of the party to'act under it. The rule requiring this notice
within a reasonable time after the acceptance is absolute and impera-
tive in this court, according to all‘the cases. It is deemed essential
to an inception of the contract.” The contract under:consideration,
it is evident, did not take effect upon delivery to Beck. ‘It is not
shown, nor to be presumed, that he had authority to accept it. In
hig hands, to quote the brief fof defendant in error, “it was a mere
‘projet’ until ratified by Mayaud Freres”;: and it does not appear that
he sent to them the writing, or a copy-of.it. - They knew simply what
he wrote them; and on that information, it is conceded, they were
not wsatisfied with the arrangement, and -on March 17, 1896, wrote
Hoffmann Bros. Company- the letter of that date. '~ The letter con-
tained no mention of the guaranty, and, if any inference on the point
is to be drawn, it is of repudiation rathier than:of accéptance. The
proper course for the guarantees would have been:to write to the
guarantors individually, informing them whether the guaranty had
been or would be accepted and acted upon. But the:guarantors are
shown to have been in charge of the business of the corporation, and
to have conducted or known of the' correspondence, and if, in the
letter addressed to the corporation, it had been stated 'that the guar-
anty had tieen received and accepted, it would, of course, have beeun
equivalent to a like statement to the guarantors directly. © The plain-
tiffs not only did not accept the guaranty, or approve the arrange-
ment made and reported by Beck; they insisted upon a remittance of
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20,000 francs in addition to the 1,000 francs promised in the letter
of January 10th to be sent monthly, and declared themselves under
a necessity “neither to increase nor maintain the uncovered balance”
of the account. To this the corporation responded by its letter of
April 11th, regretting the stand taken, declaring its inability to
make present remittances, and urging upon the plaintiffs, by prom-
ising not to increase the indebtedness, by reference to the guaranty,
and on other grounds, to reconsider their decision, and “to fill the or-
der given Mr. Beck.” That order was in addition to the order of
January 31st, which yet remained unfilled. In their reply, by the
letter of April 28th, the plaintiffs omitted again to mention the gunar-
anty, or in any way to signify their acceptance of it, but declared
their purpose to forward “the goods ready” on the order of Jan-
uary 13th, and “to put in hand” the order given to Mr. Beck. Their
determination to do so was not stated to be in consideration of the
guaranty, but “with regard to the express promise” of the debtor to
send “next remittances besides the monthly drafts.” About one-half
only of the goods covered by the January order were forwarded, and
whether the order sent by Beck was put in hand does not appear,
No goods were sent upon it. In the account filed with the declara-
tion, credit is given for eight monthly payments of 1,000 francs, end-
ing with the month of August, 1896, and, additional credit for goods
having been given only to the amount of 1,000 francs, it follows that
there had been no increase, but a considerable reduction, of the debt
when the letter of August 7, 1896, was written, complaining that re-
mittances (beyond the monthly drafts) had not been forwarded, and
urging that 50,000 francs be sent them “within the end of Septem-
ber, and the balance of the acecount in December prox.” Other than
this, there is to be found in the entire correspondence no promise,
or ground for inferring a promise or intention, to extend credit, or
give further time for the payment of the existing indebtedness; and,
even if this expression could be considered to be such a promise, it
was not pretended to be made with reference to the guaranty, or,
indeed, upon any consideration. That a definite extension of the
time for the payment of the 50,000 francs mentioned was not intend-
ed is shown by the notice given in the postscript that no goods would
be sent before receipt of “a very large remittance.” To this Hoff-
mann Bros. Company replied on August 22d, begging further indul-
gence, and urging that the goods ordered be shipped, but directing
that the order be canceled if they decided not to ship “at present.”
The plaintiffs responded on September 18th that they could only con-
firm the terms of their letter of August 7th, and repeat that it was
quite impossible for them “to increase, and even to maintain, the
actual outstanding debt”; but before that letter could have reached
Milwaukee the possibility of further negotiations ended with the fil-
ing of the creditors’ bill. The guarantors had knowledge of this cor-
respondence, eonducted it on one side, and, of course, are bound by
it; but the assertion in the brief that it shows a modified arrange-
ment between the parties, by which “Mayaud Freres agreed to ship
the goods in August only on condition that such shipment would
not increase the account, and on condition that in the meantime a
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substantial payment should be made,” is not justified. Om {ie son-
trary, persistent disagreement at every step of the correspondence is
evident. The most that can be said is that Mayaud Freres offered to
make further shipments, but upon conditions never aszstnted to by
the Hoffmann Bros. Company. If, however, the alleged new or mod-
ified arrangement were conceded to be deducible from these letters,
or any of them, it could be of no effect upon this contreversy unless
made on the faith of the guaranty, and of that there is no direct
evidence, and, if any from which an inference of acceptance could
be drawn, certainly not enough to warrant a withdrawal of the ques-
tion from the jury. The complaint shows that the guaranty was
given to induce the plaintiffs “to extend credit upon” and to secure
to them payment of “bills contracted * * * for gouvds thereto-
fore and thereafter sold.” After the agreement was made, the plain-
tiffs, as already stated, gave further credit for goods sold to the
amount of 1,000 francs only. They received monthly payments to
the amount of 7,000 francs. The debt was drawing interest mean-
while at the rate of 5 per cent. There had been, therefore, no actual
increase of indebtedness above the amount due at the date of the
guaranty. At that date the debtor was already insolvent, as the
guarantors probably knew, and unable to continue in business, un-
less helped out of its difficulties; and for that purpose, being them-
selves possessed of large wealth, and amply responsible, they coh~
sented to give the guaranty. Instead of the credit expected and nec-
essary to keep the company in business, the small additional ship-
ment of goods was made as stated, and for seven months the com-
pany had the benefit of not being sued, though frequently pressed
for payments, upon the principal debt, for the extension of which the
guaranty had been given. Nothing was actually done in avowed
reliance upon the guaranty, and it is impossible to say that the en-
tire consideration for its execution was performed. It appears that
the court below was of opinion that there was some consideration in
the fact that Beck, when in Milwaukee, did not bring suit or insti-
tute proceedings of any character to enforce the payment of the debt,
and that there was in fact an extension of credit. An agreement on
the part of the creditor for general indulgence towards the debtor,
without any definite time being specified, with proof of actual for-
bearance for a reasonable time, has been held to be sufficient con-
sideration for a guaranty of the debt (Brandt, Sur. § 16, and au-
thorities cited); but it is equally well settled, as the authorities there
cited show, that forbearance without an agreement on the part of
the creditor to forbear will not be deemed a sufficient consideration.
“There must be promise for promise.” This record contains no evi-
dence upon which it can be said conclusively that there was an
agreement by the plaintiffs, in consideration of the guaranty, to ex-
tend credit or to forbear bringing suit upon their demand. The
judgment below is reversed, with direction to grant a new trial.
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BURCH v. CADEN STONE CO. et al.
(Circuit Court, D. Kentucky. March 28, 1899.)

INJURY OF SERVANT—JOINT LIABILITY OF FELLOW SERVANT AND MASTER.

An employé of a corporation cannot be held jointly liable with the cor-
poration for an injury to another employé alleged to have resulted from
negligence, both on his part and on the part of the corporation, where it is
not alleged that he was guilty of willful wrongdoing, or that he acted out-
side of his instructions or the scope of his employment.

On Demurrer to Petition.

Pryor, O'Neal & Pryor, for plaintiff.
Fairleigh, Straus & Eagles, for defendants.

EVANS, District Judge. This action was begun in the state
court, and was afterwards removed here by the defendants. The
petition is in three paragraphs, though in the decision of the court
upon the pending question the third paragraph need not be consid-
ered. The plaintiff, in substance, avers, in paragraph 1 of the peti-
tion, that he was, on the 22d of October, 1896, in the employment of
the Caden Stone Company, and was engaged in laboring for it; that
while acting in the line of his duty as a servant of said company, and
while acting under the orders of its agent and servant, Albert Caden,
a derrick fell upon the plaintiff, and wounded and injured and caused
him to suffer greatly, both mentally and physically, and impaired his
ability to earn money,—all to his damage in the sum of $10,000.
Further, that said derrick felland injured him,as a direct and natural
result of the gross negligence of the servants of said company, who
were running and operating its quarry, and who, with such gross
negligence, had erected said derrick in such an unskiliful and un-
workmanlike manner as to greatly endanger the lives of all defend-
ants’ employés near the same, and that, well knowing its dangerous
condition, said company did erect and knowingly maintain the same,
whereby plaintiff was injured as aforesaid. The second paragraph is
in the following language: »

“Plaintiff says, further, that said derrick was erected and maintained as set
forth in the first paragraph of his petition, and at the time of his injury afore-
said, and prior thereto, Albert Caden was the agent and servant of said Caden
Stone Company, and that he, with other agents and servants of said company,
did assist in the erection and maintenance of said derrick, as set forth in the
first paragraph of his petition, and that by his gross negligence, joined and
concurring with the gross negligence of said company, all his injuries aforesaid
were received, as the direct and natural consequence of said gross negligence.
He says, further, that said Albert Caden was, at the time of his said injury,
a stockholder, agent, and partner in the said Caden Stone Company. He says,
further, that said Albert Caden is jointly and severally responsible to him for
all his injuries atoresaid, and that by his gross pegligence aforesaid this plain-
tiff has been damaged in the sum of $10,000.”

No suggestion has been made of a misjoinder, either of parties or
of causes of action, but defendant Albert Caden has filed a general
demurrer to the second paragraph of the petition, bringing up there-
by the question of whether that paragraph states a cause of action
against that defendant. 'Assuming its statements to be true (ex-
cept that the word “partner” must be ignored), and giving to them

-



