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on that subject. As this disposes of all the questions raised by the
assignment of errors, we believe the judgment of the lower court
should be affirmed.

WHITE et a1. v. INSURANCE CO. OF NEW YORK.
SAME v. GERMAN ALLIANCE INS. CO.

(Circuit Court, D. Rhode Island. March 6, 1899.)
1. INSURANCE-BROKERS-AuTHORITY.

An insurance broker was employed to obtain $40,000 additional in-
surance on property which was insured for $60,000, and thereafter, on
being notified that defendants desired to cancel the policies purchased,
procured other insurance to be substituted therefor, the policies for which
had been mailed, but not received, at the time of the loss. Held, that the
broker had no authority to increase the total insurance beyond $100,000,
and hence that both sets of policies were not in force at the time of the
loss.

2. SAME-POLICIES-AssURED'S POSSESSION-EFFECT.
Mere possession of policies by assured at the time of loss is not con-

clusive evidence that they were in force at that time.
3. SAME-BRaKER-AGENT OF ASSURED.

The fact that an insurance broker was authorized to procure insurance
does not make him the agent of assured to receive notice of cancellation
of the policies.

4. SAME-AUTHORITY TO SUBSTITUTE.
An insurance broker was authorized to procure certain insurance, and

given discretion in the selection of the companies. At various times
previous to the loss, he procured substituted insurance, selecting new
companies, without objection from assured. Previous to the loss, de-
fendants notified the broker that they desired to cancel the policies, where-
upon he, witlJ knowledge of assured, procured other insurance. The new
policies had not been delivered at the time of the .loss, nor had assured
surrendered the old ones, but he made claim under the substituted policies,
and received moneys thereon, and afterwards surrendered the old poli-
cies. Held, that the substitution was authorized, and that defendants' lia-
bility on the old policies had ceased before the loss.

F. W. Tillinghast and W. G. Roelker, for plaintiffs.
E. S. Mansfield, J. M. Ripley, and J. Henshaw, for defendants.
BROWN, District Judge. These are actions on fire policies, and

were heard upon evidence, jury trial being waived. Before the loss,
the broker who had placed the policies in suit was notified that the
defendants desired to cancel the policies. Thereupon the broker con-
tracted for new insurance to replace the old, and notified the defend-
ants' agents thereof. The new policies were issued by other compa-
nies before the loss, but were in the mails at the time of the fire,
and had not reached the broker or the plaintiffs. The old policies,
now in suit, were in the possession of the plaintiffs at the time of
the fire. The plaintiffs claim that the policies in suit were in force
at the date of the fire. for the reason that no effective notice of can-
cellation had reached the plaintiffs before the loss. They claim-
First, that, 9.t the time of loss, both the original policies and the
new policies were in force, and that the liability of the defendants is
to contribute to a loss of $83,000 on the basis of a total of $127,000
cOf insurance; second, that if both sets of policies were not in force,
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and ifthe total insurance was but $100,000, the defendants are liable
to contribute on that basis to a loss of $83,000. IUs agreed that the
loss on the property was $83,000.
We will first consider whether both sets of policies were in force

at the time of loss. We think that it will appear that, though there
may be some difficulty in determining which set of policies shall bear
the loss, there is little difficulty in determining that one set of poli-
des only was in force,.and not both sets.
The insurance broker; Tillinghast, was authorized to 'place insur-

ance upon the plainti:jfs' mill property to the amount, of $40,000.
It is undisputed that, be .had no, authority to exceed this amount.
It is also clearly established by the evidence thatno act of Tilling-
hast's was ratified with any intention of increasing the gross amount
of insura;nce. It is agreed that, there being $60,000 previous insur-
ance, Tillinghast was employed to, ipcrease the amount to $100,000.
In the plaintiffs' brief it is said:
"It is true that the parties had not intended that there should have been

more than $100,000 in all on the property, but they had not carried their In-
tentions into legal effect, as they had not taken the proper steps to cancel
the policies before the new ones were issued."

The error'of the argument advanced to prove the exi!3tence of $127,-
000 of insurance, in violation of the plaintiffs' instructions and of
the acknowledged intent, lies in attempting to separate into two parts
what was intended as a single transaction. What' 'Tillinghast as-
sumed to do 011 behalf of. the plaintiffs '\Vas to substitute insurance.
To effect a substitution, and also, to keep within his authority to
maintain insurance to the amount of $40,000, it was essential that
Tillinghast should perform two acts which were related' and comple-
mentaryparts of the single c0rrtP1ete transaction ofimbstitution.
If he took out new insurance without canceling old, or if he canceled
old insurance without taking out new, he violated his instructions, and
failed to maintain $40,000 insurance.
The only other possible construction for, the plaintiffs on this

branch of the case is, that though Tillinghast exceeded his original
authority, by taking out $27,000 additional insurance, this was subse-
quently ratified, by the plaintiffs. 'The complete answer to this is
that the plaintiff Oscar H. White, on the witness stand, expressly dis-
claimed doing so; and there is abundant evidence in his letter to
C. B. Shove, dated October 19, 1897, and in his proof of loss to the
Insurance Company of the State of New York, that he intended to
adopt the broker's complete act of substitution of insurance, includ-
ing both the cancellation of old policies and the taking out of new.
There is no basis whatever in the evidence for the claim that

plaintiffs intentionally adopted that part of Tillinghast's act which
was for their benefit, to wit, the procurement of new policies, and re-
pudiated that part which was to their, detriment,-the cancellation of
the old policies. If the broker's acts were originally authorized or
subsequently ratified, only the new policies were in force. If not au-
thorized or ratified, only the old policies were in force. If it is true
that the old insurance was in force, because the policies had not
been delivered up by the plaintiffs at the time of the fire, then it is
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equally true that the new policies were not in force, because they
had not then been accepted by the plaintiffs. If, under the circum-
stances, there could be airatification after the 10SS,--'-1l question which
it seems unnecessary to decide in this case;-we should be com-
pelled to apply the rule that, if a principal ratifies that which favors
him, he ratifies the Whole. Gaines v.Miller, Hl'U. S. 395, 398, 4 Sup.
Ct. 426. If a ratification of the taking out of the new policies was
made, that would necessarily be equivalent (under the undisputed
evidence) to a ratification of the cancellation of the old insurance.
I find, therefore, that, at the date of loss, only $100,000 of insurance
was in force.
The main question in the case, therefore, is: Was Tillinghast au-

thorized, before the fire, to substitute insurance, by taking out new
insurance, and canceling old? If he was so authorized, there can be
no doubt that a complete substitution of insurance was effected
before the loss; since he had placed the new insurance, and given
notice thereof to the defendant, long before the fire. The mere pos-
session of the written policies is not conclusive. It is true that the
fact that Tillinghast was authorized to procure the Snsurance did not
make him the agent to receive notice of cancellation. Grace v. In-
surance Co., 109 U. S. 278, 3 Sup. Ct. 207. There is, however, in the
present case, evidence of a course of dealings which tends to establish
the authority of Tillinghast to maintain insurance to the amount of
$40,000, and from time to time to substitute insurance for that orig-
inally taken out. I find that Tillinghast was instructed in general
terms to procure $40,000 insurance, and was given full discretion in
the selection of the original companies; that he at various times
between July 22, 1897, and the date of the fire, August 19, 1897, pro-
cured substitutional insurance, selecting the new companies without
objection from White, who, upon receipt of the new policies, returned
the old to Tillinghast; that on July 24, 1897, Tillinghast, in writing
White, requested the return of other policies, saying, "I will send
you others to take their places;" that on July 27, 1897, he wrote, "I
will have to make another change, when I will send you policies by to-
morrow, which I trust will make everything all straight;" that on
August 3, 1897, Tillinghast wrote for other policies, saying, "I will
send you others to take their places;" that on August 6, 1897, he
wrote, "I have replaced aU the insurance on both mills now. Please
return me at your earliest convenience all the policies you have,
except the two I send you to-day." I find from this evidence that
Tillinghast was given the same discretion in the selection of new com-
panies as in the selection of the original companies. Though there
is no evidence of any authority given in express language to substi-
tute insurance, and though it appears that 'White in no case surren-
dered an old policy until after the receipt of a new one, I think that
the course of dealings between White and Tillinghast is sufficient
evidence that Tillinghast was authorized to make a substitution of
policies. The acquiescence of White, and the absence of any protest
under circumstances which would have called for a protest had Til-
linghast's assumption of authority been unwarranted, are matters
deserving special attention. Tillinghast's letter of August 6th con-
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veYed"theinformation that the insurance covered by the policies in
suit had·been :replaced;. yet it does not appear that White took any
steps this act in his behalf. Furthermore,White, while
on the stand, made no denial that Tillinghast was authorized to substi-
tute insurance, nor did he testify that he exceeded his authority in
so doing. We should also consider, as bearing upon the question
of original authority, the fact that White adopted the benefits of
what the broker did, and made claim under the substituted policies,
and received moneys on account thereof. Tillinghast's authority was
not questioned by the plaintiffs at the time of the loss. On the con-
trary, the new policies were accepted, and claim made and payment
received thereunder; and the old policies now in suit were surren-
dered on the 24th of August, about four days after the fire, after the
plaintiffs had taken legal and other advice. On the whole evidence,
I am of the opinion that, by a preponderance of evidence, it is estab-
lished that the substitution of new policies for old was duly authorized,
and that, before the time of the loss, the liability of the defendants
had ceased, through the substitution of other contracts of insurance
for those of the policies in suit. If, for any purpose, the parties desire
a more specific statement of findings of fact or they may within
10 days present requests therefor. Judgment will be for the de-
fendants. '

BRANNIGAN et al. v. UNION GOLD-MIN. CO.
(Circuit Court, D. Colorado. March 11, 1$99.)

No. 3,827.
DEATH BY WRONGFUL' ACT-RIGHT OF ACTION' UNDER COLORADO STATUTE-

NONRESIDENT AUENs.
Nonresident aliens are not entitled to the benefit of the Colorado statute

giving a right of action for death by wrongful act to the next of kin of the
deceased, and cannot maintain an action thereunder.

On Demurrer to Complaint.
Scott Ashton, for plaintiffs.
Wolcott & Vaile and Charles W. Waterman, for defendant.
HALLETT, District Judge (orally). James Brannigan and Mary

B. Brannigan against the Union Gold-Mining Company is an action
to recover damages for the death of the plaintiffs' son. Decease!,!
was in the employ of the defendant company, and it is alleged that
his death occurred from negligence of the company in respect to
the management of the mine while he was in such employment. The
action is based upon the statute of the state which gives the right to
the father and mother to recover damages in the case of a death oc-
curring through the negligence of the defendant under circumstances
shown in the complaint. A demurrer was put in to the complaint
upOn the ground that it appeared in the complaint that plaintiffs are
nonresident aliens, they being citizens and residents of Ireland, in
the kingdom of Great Britain. It is not averred that they were ever
residents of Oolorado, or any part of the United States. In support


