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.plain; and therefore unambiguous, terms, of the time when the pre-
-miom:will be due, and ofithe time when a.:forfeiture will accrue if not
theretofore paid. The insured, in the present instange, receiving the
notice'sent hiim;by the company, and from lack of ability,-or: neglect,
.not having paid ithe premium. on the 19th day of July, 1896, might
very.readily have supposed that his failure to pay.on that day worked
-a forfeiture of -the policy; for in the.first part of the notice he was
dlstmctly so.told, although Wrongly, as has been shown. Receiving
‘such notice from the company, and the 19th day of July, 1896, having
come and gone without .the payment of the premium, it might very
well have happened that.the insured relied upon . the information
thus conveyed, and abandoned all effort to pay the premium, without
looking to the statute of New York, or to the grace clause printed on
the back of the notice; to which his attention was also .directed in
the notice;. by one of w#hmh provisions he was still allowed 8 days,
and by the other 30 days, after July 19, 1896, within which to pay
the premium, and avoid the forfeiture of his pohcy

The action-of the court below in respect to. the instructions re-
quested by: the plaintiff in error, and in respect to, those given to the
Jury, pursuant to which a verdict was returned for the plaintiff in
error, being in, accordence with the views above expressed the judg-
mentlsaﬂ?nrmed . G
PREFERRED AdO 'INS CO. OF NEW YORK v. BARKER
(Glrcult Court of Appeals, Fifth: Gircuit. February 28 1899)

- ’ No. 739

l. Accmnm- "wamcn—-ConamUcmou or POLIOY-‘—SUFFIOIENOY :OF Pnoor or
. ACCIDENTAL DEartH. -
Under’an aceident policy requirin the claimant thereunder ln case of
the death or' disability of the Insured, to furnish’ ditect ahd' positive proof
¢ that 'the ‘death or disabllity resulted proximately - and ‘solely from ac-
i, cidental eauses, the testimony of eyewitnesses to the death of the insured
is not required, where there was no witness, but the. furnishing of such
circumstantial evidence as was afterwards sufficlent to satisfy a jury
that the death resulted from one of the causes insured ‘against must be
' deemed to have been a Sufficient compliance with the requirement
8. JUDGMENTS~~PLEADING 48 ADJUDICATION.
: Under: .the prescribed .practice In Loulslana, a defense of res judicata
{ must be specia.lly plea.ded to-be avallable
8 JURISDICTION oF FEDERAL Cotm'rs—-Cm‘Izmnam—Anmssm 1TY OF EVIDENCE.
k Testimony In reference to the citizenship of the parties is only admis-
* gible in support of -allegations properly made in the pleddings.1

In Error to’ ‘the Clrcolt Court of the United States for the Eastern

District of Louisiana, .

This was an . action brouzht in.. the Unlted States circuit court for the
Eastern -district of Louisiana by Mrs. Harriet Barker, widow of.J. W. Barker,
.against the Preferred. Accident Insurance :Company of  New York, upon a
- policy of insuramnce. of that company held by hlm in favor of his wif.e Ver-

.. 1 As to allegailons of. citizenship, see note to Shipp v. Wllllams, 10 C. C. A,
,3149 and sugglementary thereto, under same title, note to Mason v. Dullagham,
c.c

(%



PREFERRED ACC. INS. CO. V. BARKER, 159

dict was for $3,000, the full amount of the policy. The case was brought
here by sald insurance company upon a writ- of error. For former report,
see 32 C, C. A. 124, 88 Ted. 814.

Mr. J. W. Barker held an accident policy for $3,000 with the Preferred Ae-
cident Insurance Company. It was what is known as a “restricted policy.”
It insured him solely against the effects of bodily injury caused solely” by
external, violent, and accidental means. A further clause provided that it
did not extend to or cover any cause of disability or death whatever, except-
where the claimant shall furnish to the company direct and positive proof of
such disability or death which resulted proximately and solely from accidental
causes. Death by freezing was excepted. Clause 2 of conditions in the pol-
icy provides that, *‘unless direct and positive proof of death or Injury and
duration of disability shall be furnished to the company within the following
limit of time: (1) As to fatal injuries, within two months from the date of
death, ®* * * then all claims based thereon shall be forfeited.” Other
conditions named in the policy were numerous, but become unimportant un-
der the assignment of errors in this case.

Testimony taken at the trial tended to show that Barker lost his life as
follows: Quite early in the morning of the 26th of November, 1896, he went
hunting near the Rigolets, and was last seen alive about 7 o'clock in the
morning. ' About 5 o’clock that evening one J. G. Sanford found him dead,
standing ' In mud and water up to between his knees and hips, ledning
acress his boat, and grasping in his hands bunches of grass that had been
growing near the shore. The ducks he had shot, together with the decoys
he had been using, his coat, and other property were arranged in the boat.
The bow of his boat was resting upon shore. Sanford, who was a tall
strong man, lifted him out with considerable difficulty, and placed him in the
boat. It was shown that Barker had been in good health, and that he was
an experienced hunter. The evidence also showed that the day was very
cold; that it had been raining hard; that Barker was a small man, weighing
about 120 pounds There were no marks of violence on the body, and Dr.
Fenner testified, from ‘his examination, he came to the conclusion that Barker
died from being exposed to the cold weather, etc.,:as the result of being
bogged: up, and was unable to extricate himself, and avoid the effects of the
cold weather and water.

Hewes.T. QGurley, for plaintiff in error.
Sglomon Wolff, for defendant in error.

Before - McCORMICK, Circuit Judge, and BOARMAN and
SWAYNE, District Judges.

BWAYNE, District Judge (after stating the facts as above).
the close of the ‘testimony defendant’s counsel moved the court to
instruct the jury peremptorily to ﬁnd a verdict for the defendant
on the grounds following:

“First, that the proofs of death were not furnished to the company in ac-
cordance with the requirements of the policy, and were not such proofs as
were required; second, that the judgment of the court herein on the excep-
tions. acts. as res judicata to the effect that these proofs were not sufficient;
third, on the ground that it has not been affirmatively or positively shown
that the death of J. W. Barker was the result of an accident.”

The only assignment' of errors brought up in the record is the
following:

“The lower court erred in refusing the motion made by defendant, at the
close of the testimony, to direct a verdiet for the defendant, and refusing such
verdict, as fully shown by the reasons and statements contained in bill of:
exceptions No. 1; and erred in refusing to admit the testimony regarding
the. citizenship, as shown by the statements contained in bill of exceptions
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No., 2,—~which bills. of exceptions Nos. 1 and 2.are, by reference, made- a part
of this assignment of errors, as if repeated and copied in fyll.”

The first question raised by the assignment of errors, under bill
of ‘exceptions No. ‘1, i8 in reference to furnishing proofs of death
to ‘the company in dccordance with the requirements of the policy.
A careful inspection of the record shows that said proofs were
sent and received by the company long before the time had expired
in which they should be sent under the terms of the policy. ‘Said
proofs consisted of a sworn statement of John G. Sanford, detail-
ing the cu-cumstances under which he found the body of the de-
ceased; the affidavits of the clergyman and the undertaker who
ofﬁmated at the funeral that they identified the body as that of
J. W, Barker, the forinal questions and answers propounded to
the beneficiary, Harriet Barker, algo sworn to; the certificate of
the board of health for the parlsh of Orleans, describing the de-
ceased, stating cause of death to be exposure; and the certificate
of Dr. Fenner, assistant coroner, and the certlﬁcate of coroner,
as to death from exposure. It would be difficult to see how more
thorough and satisfactory proofs of death could have been furnished
than the above, under the circumstances.

We do not lose sight of the conténtion of the company, as ex-
pressed in its letters, at the trial, and brought up here as one of
the principal grounds of defense, that the company must be fur-
nished with direct and positive proof that death resulted proxi-
mately and solely from accidental canses. It' is admitted that
no one witnessed the death of the insured, but there are other
evidences. than the testlmony of eyew1tnesses that can properly
be considered,’.and, if ‘the jury find them satisfactory and con-
vincing, they are dlrect and positive enough to sustain the verdict.
The previous good health of the deceased, the condition of the
body when found, the depth of mud and Water in which he died,
the difficulty of removing the body. from the bog, the position
and contents of the boat, and the character and temperature of the
weather, were important facts, properly submitted to the jury, to
enable them to determu}e the issues formed in the case. In this
case, as in'many others, fwhere the body of the insured is found, and
no one has witnessed the death, the circumstances and surround-
ings-are the only evidence that can be produced.to determme the
cause of the death. Such facts must be submitted to the jury for
their consideration, and -their finding thereon is final.. It would
have been grave error for the trial judge to have complied with
the request of the defendant below and directed a verdict for it..

-The record does not disclose the fact that the ruling of ‘the’
circuit court upon the exceptionis to the first petition was res judi-
cata. Said petition was afterwards amended, and.there is no plea
in the record specially setting up “res Judlcata” as a defense,
according to the practice prescrlbed in the state of Louisiana.
Therefore that defense c,dnnot be urged here, The testimony in
reference to i he citizenship. of the parties litigant was not admis--
sible for the same reason. It was not pleaded, and, aceording
to.: the practice here, ‘evidence could not be admitted at the trial
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on that subject. As this disposes of all the questions raised by the
assignment of errors, we believe the judgment of the lower court
should be affirmed.

WHITE et al. v. INSURANCE CO. OF NEW YORK.,
SAME v. GERMAN ALLIANCE INS, CO.
(Circuit Court, D. Rhode Island. March 6, 1899.)

1. INSURANCE—BROKERS— AUTHORITY.

An insurance broker was employed to obtain $40,000 additional in-
surance on property which was insured for $60,000, and thereafter, on
being notified that defendants desired to cancel the policies purchased,
procured other insurance to be substituted therefor, the policies for whieh
had been mailed, but not received, at the time of the loss. Held, that the
broker had no authority to increase the total insurance beyond $100,000,
and hence that both sets of policies were not in force at the time of the
loss.

2. 8AME—PoLICIES—ASSURED’S PossEssioN—EFFECT.

Mere possession of policies by assured at the time of loss is not con-

clusive evidence that they were in force at that time.
8. SAME—BROKER—AGENT OF ASSURED.

The fact that an insurance broker was authorized to procure insurance
does not make him the agent of assured to receive notice of cancellation
of the policies.

4, SAME—~AUTHORITY TO SUBSTITUTE.

An insurance broker was authorized to procure certain insurance, and
given discretion in the selection of the companies. At various times
previous to the loss, he procured substituted insurance, selecting new
companies, without objection from assured. Previous to the loss, de-
fendants notified the broker that they desired to cancel the policies, where-
upon he, with knowledge of assured, procured other insurance. The new
policies had not been delivered at the time of the-loss, nor had assured
surrendered the old ones, but he made claim under the substituted policies,
and received moneys thereon, and afterwards surrendered the old poli-
cies. Held, that the substitution was authorized, and that defendants’ lia-
bility on the old policies had ceased before the loss.

F. W. Tillinghast and W. G. Roelker, for plaintiffs.
E. 8. Mansfield, J. M. Ripley, and J. Henshaw, for defendants,

BROWN;, District Judge. These are actions on fire policies, and
were heard upon evidence, jury trial being waived. Before the loss,
the broker who had placed the policies in suit was notified that the
defendants desired to cancel the policies. Thereupon the broker con-
tracted for new insurance to replace the old, and notified the defend-
ants’ agents thereof. The new policies were issued by other compa-
nies before the loss, but were in the mails at the time of the fire,
and had not reached the broker or the plaintiffs. The old policies,
now in suit, were in the possession of the plaintiffs at the time of
the fire. The plaintiffs claim that the policies in suit were in force
at the date of the fire, for the reason that no effective notice of can-
cellation had reached the plaintiffs before the loss. They claim—
First, that, at the time of loss, both the original policies and the
new policies were in force, and that the liability of the defendants is
to contribute to a loss of $83,000 on the basis of a total of $127,000
of insurance; second, that if both sets of policies were not in force,
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