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whereas the “machinery” alone of ‘the personal property lists was
assessed at $40,000, clear proof ought to be required as to the identity
of the two assessments. We think it clear that the evidence does
not furnish it in respect to the assessments by the county of Pierce;
nor, in our opinion, is it sufficient to show that the city assessment
of “personal property” to the amounts of $84,170 and $50,5600 for the
years 1892 and 1893, respectively, included the power plant, assessed
during each of the same years at $15,000 as “improvements on real
estate.”” The judgment is affirmed.

PENNSYLVANIA CO. FOR INSURANCE ON LIVES AND FOR GRANTING
ANNUITIES v. JACKSONVILLE, T. & K. W. RY. CO. et al.

MERCANTILE TRUST CO. et al. v. PENNSYLVANIA CO. FOR INSUR-
ANCE ON LIVES AND FOR GRANTING ANNUITIES et al.

(Circuit Court of Appeals, Fifth Circuit, March 14, 1899.)
No. 668,

1. RAILROADS—RECEIVERS-~FORECLOSURE—ACTIONS,

Stockholders of a railroad corporation brought a suit for a recelver, but,
before hearing, a receiver was appointed in a subsequent foreclosure suit
by the bondholders. The receiver was authorized to pay all operating
expenses incurred within a certain time. Complainant stockholders were
allowed to intervene in the bondholders’ suit. A month after the appoint-
ment, on a hearing of both bills and the plevious orders made thereon,
the recelvership was set aside, the proceedmgs in the bondholders’ suit
stayed, and the motion for a receiver in the stockholders’ suit granted.
The new receiver was authorized to pay all operating expenses inecurred in
the previous six months. On appeal, the order granting the stay in the
bondholders’ suit was reversed, and the former receivership restored, leav-
ing the lower court to determine who should be receiver. Pending the
appeal, all the property of the corporation was held and operated by the
second receiver. Thereafter the lower court, acting in regard to both suits,
removed the second reeeiver, and ordered that his accounts be filed, and
all persons having claims against him file themn with the clerk of the
court, to be referred to a master. The next day the court appointed a new
receiver, to whom the second receiver turned over all the property, in-
cluding cash on hand; and he was authorized to pay all operating expenses
incurred during the six months preceding the first order appointing a re-
ceiver. Thereafter the master’s report on the claims referred was con-
firmed, and the sum found due as operating expenses under the second
recelver, less the amount paid thereon, was adjudged a first lien on the
property. Subsequently a decree was made in the stockholders’ suit re-
citing a final decree of foreclosure in the bondholders’ suit, and providing
that all claims or liens against the corporation in the stockholders’ suit
should be transferred to the bondholders’ suit. A like decree was entered
in the bondholders’ suit, and all the claims transferred were sent to a
master, to investigate, and report priorities. Held, that the transfer of the
claims against the second receiver, from the one suit to the other, and
-adjudging the operating expenses a first lien, was proper,

2. SaME—ProPER EXPENSES.

Compensation for the services of a master appointed to examine and
pass-on the accounts of a receiver of a railroad corporation is a proper
charge against the property, under the former practice of the federal
courts,
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8. SaME.
The compensation of an attorney for a receiver (the receiver having
been discharged, and the funds surrendered to the owner) is a proper pre-
ferred charge against the property.

Appeals from the Circuit Court of the United States for the South-
ern District of Florida.

Bill in equity by the Pennsylvania Company for Insurance on
Lives and for Granting Annuities against the Jacksonville, Tampa
& Key West Railway Company to foreclose a mortgage. The Amer-
ican Construction Company intervened. Also, a bill in equity by
the American Construction Company against the Jacksonville, Tam-
pa & Key West Railway Company for the appointment of a receiver.
From a decree confirming the master’s report as to the indebtedness
of the railway company, and adjudging priorities, the Pennsylvania
Company, in the first suit, and the Mercantile Trust Company and
others, in the second suit, appeal. Affirmed.

John C. Cooper and R. H. Liggitt, for appellant Mercantile Trust
Co

T. M. Day, Jr., for appellee Jacksonville, T. & K. W. Ry. Co.

Before McCORMICK, Circuit Judge, and BOARMAN and PAR-
LANGE, District Judges.

McCORMICK, Circuit Judge. On July 6, 1892, the American Con-
struction Company exhibited its bill in the circuit court of the Unit-
ed States for the Northern district of Florida against the Jackson-
ville, Tampa & Key West Railway Company, the Florida Construe-
tion Company, the Florida Commercial Company, and Robert H.
Coleman, Charles C. Deming, Archibald Rogers, Frank Q. Brown,
and John W. Candler, directors of the defendant railway company.
The bill averred that on May 8, 1890, three distinct roads, namely,
the Jacksonville, Tampa & Key West Railway Company, the Atlantic
Coast, St. Johns & Indian River Railway Company, and the Sanford
& Lake Eustis Railway Company, were each railroad corporations,
and each owned and operated a railroad in Florida, and on that day
these three railroad companies were consolidated into one, which
took the name of the Jacksonville, Tampa & Key West Railway
Company, and became the owner of the properties of the three con-
stituent companies; that the stock of the new company (the defend-
ant railway) was $3,010,000, of which the complainant owned, and
was entitled to have certificates of stock to the par value of, $168;-
750, but that the stock had not been issued to it; that at the time of
the consolidation of the constituent companies each had a bonded
indebtedness aggregating $2,216,000, secured, respectively, by a
mortgage on its railroad property, in each of which mortgages the
Mercantile Trust Company of New York was trustee; that on May
15, 1890, the defendant railway company executed a series of bonds
of the par value of $4,000,000, which were designated the “Consol-
idated Bonds,” secured by a mortgage of even date upon the main
line and its two branches, in which mortgage the Pennsylvania Com-
pany (appellant) is trustee; that of this issue the trustee held $2-
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216,000 for the redemption of the three series of first mortgage
’bonds and that the remainider of the consolidated bonds were held
as secumty for floating and otherwise  unsecure mdebtedness of the
railway company; that the defendant Robert H. Coleman owned a
majority of the stock of the Florida Construction Gompany, and con-
trolled its board of directors; that the Florida Construction Com-
pany owned a majority of the stock of the railway company, and con-
trolled the election of its ‘board of dlrectors, and the personnel of
the boards of directors of the two companies was substantially iden-
tical, and Coleman controlled both directories; that a part of the
80- ca]led floating' debt was illegdl and fraudulent; that at'one time,
prior to the filing of the bill, the Florida Constructlon Company was
indebted in a large amount, evidenced by its promissory notes, for
which Robert H. Coleman was liable either as indorser or as surety,
and that Coleman and the Florida Construction Company had caused
notes of the railway company to be executed and substituted from
time to time for the notes of the Florida Construction Company, thus
relieving it and Coleman from this liability, and imposing the bur-
den upon the railway campany without any. consideration;. that Cole-
man claimed to own and hold interest-bearing notes of the railway
company to the amount of $1,800,000; that the floating debt of the
railway company, according to 1ts books and financial statements,
was $10,000 on December 31, 1888, $243,702.98 on June 30, 1890, and
$1,787,784.75 on June 30, 18915 ;that the complainant had made ap-
plication to the proper officers of the defendant. company for ex-
planations of, the discrepancies and inconsistencies in the accounts
of the defendant railway company, and as to the increase in its
floating debt notwithstanding the rapid increase of its net earnings,
and as to the heavy deficiency indicated, and as to the aecounts be-
tween the Florida Construction Company and the defendant railway
company, and those between.the railway company and its president,
and had made demand for the issue of its stock in. the railway com-
pany, but that it had failed to gain-the information it sought; that
the officers and directors of the railway company, being interested
as stockholders and directors of the Florida Construction Company,
had failed to have prepared.true statements of the accounts and ex-
penditures thereof, and entirely failed and neglected to issue to the
complainant the stock owned by it; that, if the affairs of the railway
company were honestly and efficiently managed by officers and per-
sons whose interests. were not hostile to the interest of the stock-
holders of the defendant company, its stock would be valuable prop-
erty; that the defendant railway company on or about September
24, 1888, entered into a eontract with the Florida Commercial Com-
pany, wherein it purchased of that company all or nearly all of the
bonds and:steck of the Florida- Southern Railway Company and -the
stock of the St. Johns & Lake Eustis Railway Company, then operat-
ing lines of railroad in Florida; that the defendant railway com-
pany purchased these bonds and stock of the two other named rail-
way companies for the purpose of ultimately becoming the owner of
the railroads of these companies, and it paid for the stock and bonds
by issuing a series of its own bonds, known as “Collateral Trust
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Bonds,” amounting in the aggregate to the sum of $3,592,000, par
value, which it delivered to the Florida Construction Company, and
pledged the stock and bonds it had purchased as collateral security
for this issue of collateral trust bonds, and that, if this contract was
valid, the collateral trust bonds were a valid and existing indebted-
ness of the defendant railway company; that, though not secured by
any mortgage on its property, they were secured by mortgage on the
bonds and stock of the Florida Southern Railway Company and the
St. Johng & Lake Eustis Railway Company, and that this contract
with the Florida Commercial Company was illegal and voidable;
that the plaintiff did not know, and had no means of knowledge ex-
cept by the discovery as prayed for in its bill, whether or not the
contract was beneficial to the complainant as a stockholder of the
defendant railway company, and that it reserved the right to elect
whether it would repudiate or ratify the same when it had acquired
full knowledge of the facts and circumstances attending the pur-
chase and the effect thereof; that the Florida Construction Company
was not then, and had not been for several years, engaged in the con-
struction of any railroad, but that it was the owner of the capital
stock of the Indian River Steamship Company and of the Jupiter &
Lake Railway Company, corporations organized and doing business
in Florida; and that the cost of constructing and maintaining these
properties, and of operating the same, was paid in large part out of
funds of the defendant railway company, and for the money paid on
this' account, amounting, as the complainant was informed and be-
lieved, to $200,000, the defendant railway company had no security,
but that the same formed part of the large indebtedness of the Flor-
ida Construction Company to the defendant railway company.

The prayer of the bill is for a discovery and an accounting, for
an injunction and a réceiver, and for the cancellation and annulment
of the contract with the Florida Commercial Company, if, on full dis-
covery, it shall be shown to be for the interests and benefits of the
complainant and other stockholders to have the contract canceled,
and for general relief. The bill was verified by the complainant’s
secretary, supported by assisting affidavits and other exhibits; and,
on the day that it was exhibited, the district judge passed an order
granting a temporary injunction as prayed for'in the bill, and re-
quiring the defendant railway company to show cause on or before
the 11th day of July, 1892, why a receiver should not be appointed.
On the day named, the defendant railway company appeared by its
counsel, Cooper & Cooper and T. M. Day, Jr., and moved the court
for an extension of the time, and for a continuance of the hearing of
the complainant’s motion for the appointment of a receiver and for
an injunction for a period of 30 days, or such time as the court
might designate. This application was supported by the affidavit of
Robert B. Cable, the general manager of the defendant railway, and
of Charles C. Deming, its vice president and secretary. Where-
upon the distriet judge ordered that the motion of the complainant
be continued until July 28, 1892. On the 23d day of that month the
Pennsylvania Company, trustee in the second mortgage bonds, ex-
hibited its bill of complaint against the defendant railway company
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to the Honorable Don, A. Pardee, circuit judge (not then in the state:
of Florida), verified bv its p1es1dent and supported by exhibits and
assisting affidavits, accompamed by the acceptance of service by the
defendant railway company, and its admission of the truth of the
averments in the bill, which bill was in the customary form, prayed
for a foreclosure, for the appointment of a receiver and for injunec-
tion, as usual in such cases; and both parties having united in the
request that, if the application for a receiver should be granted,
Robert B. Cable be named as such receiver, the circuit judge there-
upon passed his decree, of date July 23, 1892, appointing Robert B.
Cable receiver,—noting in the decree that the appointment was pro-
visional, to the extent that any person or party havinz an interest in
the property of the defendant railway company might show cause
within 30 days why the appointment should not be confirmed, and
that the appointment should not affect or forestall any action that
the court or any of its judges “may hereafter see proper to take on
any bill heretofore filed in this court against said railroad company,
wherein a receivership has been also prayed for.” These two bills
were each filed in the circuit court at Jacksonville, then in the North-
ern distriet of Florida. Hereafter in this opinion the case first
brought will be styled the “stockholders’ suit,” and the other the
“bondholders’ suit.”

On the day to which the hearing of the motion of the complainant
in the stockholders’ suit had been continued, that motion came on
for hearing before the district judge; and the defendant railway
company appeared by its counsel above named, and by the affidavit
of its vice president, Charles C. Deming, and showed, tor cause why
the complainant’s motion should not be granted, the institution of
the bondholders’ suit, and.the order of the circuit judge thereon,
with other grounds not necessary to notice. On the same day the
complainant in the stockholders’ suit presented its petition of inter-
vention in the bondholders’ suit, alleging the exhibiting of its bill,
as above shown, to which bill, and the exhibits and affidavits in sup-
port thereof, it prayed that reference might be made as often as
might be necessary; that the court had granted a temporary in-
junction, and had ordered the defendant railway company to show
cause on or before the 11th day of the current month why a receiver
should not, be appointed, and that on the day last named the rail-
way company had moved the court for further time to prepare to
resist the motion, and to show cause why a receiver should not be
appointed, representing that it could show good cause; that on these
representations the court had extended the time; that, after thus
procuring the extension of time, the defendant comnanv caused the
bondholders’ suit to be brought; that the same was a collusive suit,
and, on the application of the complainant therein; the defendant
consenting thereto, the circuit judge granted an order appointing
Cable receiver. The petitioner prayed a referénce to the bill and
affidavits on which the receiver was appointed, averring that it ap-
pears from an examination of the bills and the exhibits and affidavits
in the two causes above mentioned that the second suit is collusive,
and that the circuit judge was imposed upon; that Cable is the man-
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ager and appointee of the directors of the company, against whom
the petitioner in its bill has made charges of gross fraud, misman-
agement, and diversion of the funds of the company; that the di-
rectors are the owners of the floating debt mentioned in the petition-
er’s bill, and are the very persons, if any one, who have applied to
the complainant to bring the suit wherein Cable has been appointed
receiver; that it fully appears by the pleadings and proceedings that
the railway company and its directors represent and control both
the defendant and the complainant in the bondholders’ suit; where-
fore, and for divers other good causes appearing of record in the
pleadings and the exhibits and affidavits, to which reference is
prayed, the petitioner prays leave to file its petltlon for intervention,
and prays that the order appomtmg a receiver be set aside and va-
cated, and that all proceedings in the bondholders’ suit be stayed
until the further order of the court, and for such other different and
further relief as to the court may seem just and equitable.

The subject-matter of both bills, the exhibits supporting each, and
the previous orders made thereon, respectively, being thus brought
on for hearing at the same time before the court in which each bill
was filed, was contradictorily argued by counsel, and was held un-
der argument and consideration by the court until August 4, 1892,
when, on consideration of the intervening petition and the two sev-
eral bills, and the exhibits and affidavits in support of each, it was
decreed that the order appointing Robert B. Cable receiver be set
aside and vacated, and that all further proceedings in the bondhold-
ers’ suit be stayed until the further order of the court. And in the
stockholders’ suit the motion of the complainant for the appoint-
ment of a receiver was granted, and Mason Young was appointed,
and invested with the powers and charged with the duties customary
in such receiverships. From these orders appeals were taken to
this court. We held that the trustee in the second mortgage was
entitled to have the property therein mortgaged taken possession of
by the court through the appointment of a receiver at its suit; that
the order granting the stay of proceedings in its suit should be re-
versed, and the stay dissolved; that the receivership granted on
July 23, 1892, should be restored; and that the orders in reference to
the receivership should be had in the bondholders’ suit, and the re-
ports of the operations, earnings, and expenses of the property cov-
ered by the consolidated mortgage, should be made to the court in
that case. It was left to the circuit court to determine what person
was the proper one to execute the office of receiver—to continue the
receiver, Cable, or to appoint a more suitable person in his place, as
the relations of the parties, and the character and condition of the
property, might, in the judgment of that court, require. 2 U. 8.
App. 606, 5 C. C. A. 53, and 55 Fed. 131. The decree appealed from
in the stockholders’ suit was reversed, except as to 8o much thereof
as granted the injunction, which was modified, and as modified was
affirmed. In each of these cases an application was duly made for a
certiorari to the supreme court, which applications were finally dis-
posed of by that court March 27 and April 3, 1893, 148 U. 8. 372~
388, 13 Sup. Ct. 758. Pending proceedings on the appeals to this
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court and on the applications for certiorari to the supreme court, all
the propertles 'of the defendant railway cpmpany, as specified and
indicated in the decree appointing Young receiver,, were held and
operated by him as such, under the authmlty, direction, and orders
of the ieireuit court. ¥

On April 7 and 8§, 1893, the c1rcu1t Judge and the drstmct judge, sit-
ting together, in open court and concurring, passed ‘the decrees in
the two suits, iputting into ‘eﬁect in each the mandate of this court,
By these decrees the circuit eourt ordered that .the :decree appointing
Young receiver be vacated, the property which he held as receiver be
forthwith. restored to the oﬁicers of the railway company, and his ac-
counts filed with the clerk, within 20 days, and all: persons having
claims or demands due, arising out of the operation of the property
by Receiver Young, were required to file the same with:the clerk,
which accounts and claims, on being filed, should be referred to a spe-
cial master, to be thereafter designated, for investigation and report;
that the American Construetion: Company pay the costs of the ap-
pealed causes; that the order of August 4, 1892; staying proceedings
in the bondholders’ suit; and vacating the order of July 23, 1892, be
set aside, and the stay of proceedings disselved; that the receivership
granted and created by the order dated July 23, 1892, be restored; and
that the property described in the orderbe.restored to Cable, as re-
ceiver. : After passing the decrees on.April 7, 1893, putting into ef-
fect the mandates of this court, the cirenit:court on the next day, for
reasons assigned, not derogatory to Receiver Cable, or to-his capacity
to manage the railroad, :considered that it was best for. another re-
ceiver to be appointed; and passed a decree in the bondholders’ suit
appointing Joseph H. Durkee,the present receiver. On the.same day
(April 8, 1893) an order was passed in the stockholders’ suit appoint-
ing Charles 8. Adams, Eq., special master, to whom, as such master,
the accounts of Receiver Young, and the claims of all other persons
arising out of his operation of the property, were to be referred. This
last order bears only thesignature of the district judge. = On Novem-
ber 10, 1892, the complainant in the stockholders’ suit amended its
bi}l so as to make the trustee in each of the mortgages defendants
therein, and prayed for process of subpeena against ea®h of them, and
on the 22d day of November obtained an order for making substituted
service on each of them: . This order was served on the Mercantile
Trust Company on December 10, 1892, On December 16, 1892, each
of these trustees, specially limiting its appearanceé to the purposes of
the motion, and of objecting to the jurisdiction of the court, appeared
by its solicitor, R. B. Liggitt (the names of ‘associated solicitors being
joined), and moved the court to vacate and set aside the orders for
gubstituted service on each: of them, on the ground that they were
not residents of the district, and because the suit is not. such. a one as
substituted service can be made therein. These motions were not
acted on. The complainant in the bondholders’ suit, by its solicitors,
Cooper & Cooper, on June 28, 1893, asked and obtained leave to
amend its bill by making the Mercantile Trust Company a party de-
fendant.

In June, 1893, Special Master Adams proceeded to take testimony
touching the matters that had been referred to him, the solicitors for
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the respective parties interested in the litigation being present. In
August he made a partial report, showing what had been done up to
that time, and much that remained to be done. He continued the tak-
ing of testimony from day to day as rapidly as the convenience of
counsel permitted, until April 30, 1894, at which time the parties
closed the testimony. Thereupon full argument by counsel was
heard by the master; and at the close of the oral argument, at his
request, the different counsel, including Messrs. Cooper & Cooper, filed
briefs. The master made a very full and able report of his findings,
which was filed June 6, 1894. To this report the defendant railway
company, by its solicitors, Cooper & Cooper and T. M. Day, submitted
21 exceptions, touching more or less all of the substance in the mas-
ter’s report, and thus renewing before the court the exceptions which
they had been miost alert, fertile, and strenuous in urging before the
master pending his hearing and consideration of the matters. An
act to change the boundaries of the judicial districts of the state of
Florida, approved July 23, 1894 (28 Stat. 117, ¢. 149), provided for
holding terms of the circuit court for the Southern district at Jack-
sonville, and that all cases then pending in the circuit court for the
Northern district at Jacksonville be transferred to the said cirenit
court for the Southern district. On this account, probably, the
master’s report and the exceptions thereto did not come on to be
heard until December, 1895. The hearing thereof was then had be-
fore the Honorable James W. Locke, the judge for the Southern dis-
trict of Florida. He was a member of this court, and took part in
the hearings and decision of the appeals above referred to, when the
same were before this court. After having fully heard the report of
Receiver Young, and of the special master thereon, and all the ex-
ceptions thereto, the circuit court, on December 27, 1895, adjudged
and decreed that, in regard to all acecounts approved and allowed in
the master’s report as paid or unpaid, the same be approved and al-
lowed, and the master’s daction therein confirmed; that the amounts
conditionally approved by the master be approved upon a compliance
with the conditions declared and specified by him; that the amounts
found by the master to be due from the railway company as operating
expenses, less such amounts as have already been paid by the present
receiver upon orders of the court, to wit, $88,086.32 (remaining un-
paid), be declared to be due from the railway company, and a first
lien upon the property. And it was further adjudged and decreed
that the amount of $46,374.39, found by the master to be due from
the defendant railway company on account of the operation of the
Florida Southern Railway Company, be approved as justly due; but
it appearing that Mason Young had turned over and paid to the
Florida Southern Railway Company, upon his retiring from the re-
ceivership, the sum of $47,558.95,—a sum exceeding the indebtedness
found due as above,—it was adjudged and ordered that the sum of
$46,374.39 is due from the Florida Southern Railway Company.

On January 17, 1896, the circuit court passed a decree in the stock-
holders’ suit as follows:

“It appearing to the court, in the above-entitled cause, that the entire corpus
of the railroad property of the defendant the Jacksonville, Tampa & Key
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West Railway Company is in the possession and control-of the receiver of this
court, heretofore appointed. in the cause of the Pennsylvania Company for In-
surance on Lives and for Granting Annuities against the Jacksonville, Tampa
& Key West Railway Company, the American Construction Company, and the
Mercantile Trust Company, and that any decree heretofore made or to be made
in this cause, establishing a lien of priority, and requiring payment from the
corpus of the property of the said Jacksonville, Tampa & Key West Railway
Company, or from the proceeds of the sale thereof, must be transferred to the
cause under which the said receiver is acting, for payment; and it further
appearing to this court that a final decree of foreclosure has been entered in
the said cause of the Pennsylvania Company, ete., and that it is necessary to
ascertain and determine the status of all claims against the corpus of the
property of the said Jacksonville, Tampa & Key West Railway Company in
the hands of the said receiver, and to classify them in order of their priorities,
and determine the aggregate amount of the same, before a sale of the said
property under the foreclosure decree can be made: It is heréby ordered and
decreed that all interventions or claims in this cause which have been hereto-
fore decreed to be liens upon the property of the Jacksonville, Tampa & Key
West Ballway Company, together with the approved unpald operating ex-
penses of Mason Young, late receiver herein, and interventions or claims, all
interventions or claims not yet finally adjudicated, which are claimed to be
entitled to be liens upon the corpus of the property of the said railway com-
pany, be, and are hereby, transferred to the cause of the Pennsylvania Com-
pany for Insurance on Lives and for Granting Annuities against the Jackson-
ville, Tampa & Key West Railway Company, ete., for such reference, decree,
or order as may be made in that cause.”

And on the same day the followmg decree was passed in the bond-
holders’ suit: , _

“It appearing to this court that it is desirable and necessary to adjudicate,
determine, and classify the status and priorities of all interventions, claims,
judgments, and decrees heretofore rendered in this cause, or now before this
court for trial and determination, including such claims and interventions
in the cause of the American Construction Company against the Jacksonville,
Tampa .& Key West Railway Company as have been transferred to this cause,
before a sale of the corpus of the defendant the Jacksonville, Tampa & Key
West Railway Company, in the hands of the receiver of this court, under final
decree in foreclosure heretofore rendered, it is ordered, adjudged, and decreed.
that all unpaid interventions, claims, judgments, and decrees brought in this
rause, or originating in the said cause of the American Construction Com-
pany against the Jacksonville, Tampa & Key West Railway Company, aud
transferred to this cause, including the approved, unpaid operating expenses of
Mason Young, receiver in said cause, whether the same have been fully adju-
dicated, or are now before the court for trial and determination, be, and the
same are hereby, referred to Charles 8. Adams, Esq., as special master herein,
with instructions—First, to take testimony and report his findings of law and
fact upon all matters not heretofore adjudicated and determined; second, to
investigate and report to this court the relative priorities of all matters here-
tofore adjudicated, the priorities of which have not been declared by this court;
third, to ascertain and report any items of indebtedness under the present
receivership, fourth, to ascertain and classify as nearly as possible all inter-
ventions, claims, judgments, ete., referred to and passed upon by him, and
report the aggregate amounts as classified; and, fifth, to make report of his
acts and doings thereunder at the earliest practical tlme »

In obedience to this order of reference, the special master set Feb-
ruary 23d for beginning the hearing of the matters involved, gave
due notice thereof by publication, and personally served the attorneys
of record with mnotice of the hearing. The solicitors for the com-
plainant and for the committee of the first mortgage bondholders,
on behalf of these parties, filed written objections against the con-
sideration of any of the indebtedness of Mason Young, as receiver, in
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the case of the American Construction Company against the defend-
ant railway company, on the ground that the complainant and the
bondholders never intervened nor were made parties to that suit,
and that the orders of the court in transferring the claims and inter-
ventions to this cause were irregular and without authority of law,
and upon the further ground that all of the claims were subsequent’
in point of time to the first mortgage, and subordinate in dignity
thereto. After a somewhat protracted and very full hearing on all
the matters embraced in the reference, the master made his report.
Tt was exhaustively excepted to by the solicitors for and on behalf
of the complainant and of the committee of first mortgage bondhold-
ers. The exceptions were all overruled, and the report of the mas-
ter confirmed by a decree passed November 11, 1897, from which this
appeal is taken.

The assignments of error are, substantially: (1) That the court
had no authority to transfer the matter of claims against Mason
Young, receiver, from the stockholders’ suit to the bondholders’ suit;
(2) that the court had no authority to adjudicate the indebtedness of
Mason Young to be a first lien on the railroad property; (3) that the
court erred in finding that $88,086.32, the unpaid operating expenses
of Receiver Young, $593.33 allowed Johnson & Wilson, $484.56 al-
- lowed the Sanford & St. Petersburg Railroad Company, $1,600 al-
lowed Special Master King, $97.23 allowed Snodgrass & Field, and
$191.20 allowed John G. Christopher, are a first charge on the prop-
erty, and the $500 allowed J. R. Parrott has a lien prior to the second
mortgage.

It is apparent from the record that immediately after the passing
of the decrees on April 7 and 8, 1893, Receiver Young surrendered to
Receiver Durkee all the property of the defendant railway which was
covered by the first and second mortgages, including $22,648.27 cash
on hand to the credit of that estate at the time of the surrender. 1t
also appears that he duly filed his accounts as receiver of that estate.
He surrendered the properties of the Florida Southern Railway Com-
pany, including $47,558.95 to its credit, to the owners thereof, in com-
pliance with the order of April 7, 1893; and they committed it to
their general manager, Robert B. Cable. In the order of July 23,
1892, appointing Cable receiver, it is provided, among other things,
that he is authorized to pay the indebtedness of the railway company
heretofore incurred for expenses of operation during the
months next preceding the date of the order. In the decree passed
August 4, 1892, in the stockholders’ suit, after the bondholders’ bill
had been exhibited, and simultaneously with the order staying pro-
ceedings under that bill until the further order of the court, Young
was appointed receiver of the property (both the bills and all the pro-
ceedings thereunder being fully before the court, and full considera-
tion having been given thereto), and was thereby authorized and or-
dered to pay all indebtedness of the railway company theretofore in-
curred for expenses of operation, including repairs, supplies, material,
labor, and services which had been incurred within the period of six
months next preceding the date of the order. In the decree of April
8, 1893, appointing Durkee receiver, it is provided, among other
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things, that he is thereby authorized to pay the indebtedness of the
railway company theretofore incurred “for expenses of operation dur-
ing the six months next preceding the .date of the order heretofore
made gppointing a receiver in this cause”; that is to:say, next before
July 23, 1892.": At thig time the property had been in the custody of
the eourt more than eight months, operated and controlled under the
authority and direction of the court, by its hand, Receiver Young,
maintaining the same, digcharging its duties to the public with con-
scientious regard to the interest of creditors and stockholders. While
certain issues between these creditors and the stockholders with ref-
erence to the properties. were being submitted to-this court and to the
supreme: court, certain court costs, to the amount of a few hundred
dollars, had been incurred,.and were adjudged against the stockhold-
ers. In the same decree it was provided, among other things; that
all persons having claims or demands arising out of the operation of
the property by Receiver Young “are required to file the same with
the clerk of the court, to be referred to a-special master, to be here-
after designated, for investigation and report to the court.” It is
clear that the chancellors :passing these decrees had in mind all the
parties to the bills in both of these suits, and recognized; from the
very necessity of the case, that persons. who had contributed to the
operation of the road during this period of the receivership were
entitled to the same protection that they would have been entitled to
receive if they.had extended the same credits during the same period
of time to Receiver Cable, had he been permitted to hold and operate
the property. It seems to us that what we have thus far advanced
shows that the first and second assignments of error are not well
taken. L . o .

The item of $88,086.32, balance remaining unpaid of the operating
expenses of Receiver Young at the date. of the master’s report, and
of the deecree:confirming. it, is enly a little more than one-half of
such expenses ($165,236.34) that remained unpaid at the date of
the discharge of Receiver Young, after-which Receiver Durkee paid
thereon $77,150.02 “upon: orders of court and upon the consent of
eounsel,” leaving the unpaid balance of $88,086.32. Of this indebted-
ness ($165,236.34), the master’s report says that, without exception,
it consisted of actual necessary operating expenses, such as any re-
ceiver, or any other management of the railroad properties, must have
incurred in the maintenance and operation of the property. Of the
item of $595.35 adjudged in favor of Johnson & Wilson, and the item
of $484.56 adjudged in favor of the Sanford & St. Petersburg Rail-
road Company, the master says that these items come under the
same general head of operating expenses:. The record .does not con-
tain any evidence, or show that any was offered before the master or
before the court, tending to contradict the master’s findings as to the
just amount and character of these expenses. Touching the item of
$1,600 adjudged in favor.of John King, it appears that he was ap-
pointed special mastet.in the stockholders’ suit to examine and pass
on the accounts of the receiver, and ‘to make reports to the court
thereon;. that for the period of about eight months he, with the as-
gistance of a clerk, did regularly examine the reports and vouchers
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of Receiver Young, and in due time make his report thereon to the
court; that after the discharge of Receiver Young this special master
made application to the court to be allowed compensation for his
services, which application was referred to John E, Hartridge, Esq.,
as special master, to examine into the matter, and to report thereon,
in obedience to which reference Master Hartridge made report on
April 7, 1896, finding that the sum of $1,600, exclusive of salary to
his clerk, would be a reasonable compensation for Special Master
King for the period for which he served, and recommending that he
be paid that amount. This report was excepted to by the parties, and
it, with the exceptions thereto, came on to be heard July 1, 1897, when.
the exceptions were overruled, and the report confirmed. The prac:
tice in this circuit, until the adoption of our recent rule in the cir-
cuit courts in reference to reports of receivers in charge of and
operating railroad corporations and properties pending foreclosure
proceedings, authorized, if it did not require, the current discharge
of such services as Special Master King performed. The item of $500
adjudged in favor of J. R. Parrott figures in Master Adams’ report,
in the stockholders’ suit, as compensation of counsel for Receiver
Young, not allowed as an independent intervention, but approved as
an allowance to the receiver for unpaid balance on compensation of
J. R. Parrott as his counsel. It has been, and still is, customary,
and we think necessary, to allow such receivers to employ counsel;
and Receiver Young having been discharged, and the property and
the balance of funds remaining in his hands having been ordered to
be surrendered to the owners, it was not improper to adjudge this
unpaid balance due the attorney as a charge in his favor against the
property prior in rank to the second mortgage. It appears from the
report of Master Adams that, under orders of the court, large sums
of money, exclusive of the proceeds from the sale of receivers’ certifi-
cates, have been expended by the receivers in the payment of interest
on the bonded indebtedness, and for additions, betterments, and per-
manent improvements to the mortgaged properties, and that the
amounts thus appropriated greatly exceed the amount remaining un-
paid of the operating expenses and charges adjudged in the decree
to have a lien on the corpus of the mortgaged property. We deem
these suggestions sufficient to support our conclusion that the as-
signed errors embraced in our third grouping are not well taken.

Having carefully examined the record touching all the matters
affected by the assignments of error not withdrawn on the hearing
of this appeal. we find no ground for reversing the decree of the
circuit court, and it is therefore affirmed.

STRANG v. RICHMOND, P. & C. R. CO. et al,
(Circuit Court, E. D. Virginia. March 22, 1899.)

1. S8peciFic PERFORMANCE—RAILROAD CONSTRUCTION CONTRACT.
A court of equity will not decree specific performance of a contract to
build a railroad, though the object of the suit is but to allow complainant
to complete a construction contract, and to restrain the company from



