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- That ruling was adhered to and affirmed by the same court in the
subsequent . cases:: of Christensen v. Hollingsworth, §3 Pae. 211, -
and Jaeckel v. Peage, Id. 399. . That the: construction of the state
statute of Idalio.by the highest' court of that state:in respect to a
question of this sort is binding, upon the federal courts, is thoroughly
well settled. . Therefore, without expressing or intimating any views
of ‘our own in respect to the conformation of the certificate of ac-
knowledgment of the mortgage in suit to the statute of Idaho, the
judgment of the court below is affrmed.

_—aT -;

DENTON v. BAKER.
(Circuit Court of Appea,ls, Ninth Circuit. . February 6, 1899.)
' . No. 447

1, JUDGMENTS——PARTIEB—VACA'I‘!ON——REQEIVERS
Though not a party to a suit’against the bank in a state court, the re-
ceiver ‘of ‘a ‘national bank may appear m that court, and contest the
validity of the judgnient.

2. SaMeE—E¢uiTaBLE RELIEF—LACHES ’ K

A judgment was f1audulently obtalned in a state court against a Dna-
tional bank without makmg' a recelver thereof a party The receiver
learned of it a few days later, but took no actionin'the state court to
contest the judgment for. nearly two years, the time expiring in the mean-
while within which he might move that court to vacate the judgment for
fraud, and his application therei’n wis denied. Held, t}fat he was guilty
of Iaehes, and equity would not annul the judgment "

i

Appeal from the Circuit Court of the United States for the North-
ern Division of the District of Washmgton.

Frederlck Bausman, for appellant. |
‘Before 'GILBERT, ROSS, and MORROW Circuit Judges.

ROSS, Circuit Judge. This was a suit in equity brought in the
United States circuit court for the Northern division of the district
of Washington, on the 22d day of April, 1896, by the receiver of the
insolvent Merchants’ National Bank of Seattle, to. obtain a decree
declaring void a judgment rendered by the superior court of the state
of Washington for the county of King in an action brought in that
court by David B. Denton against the insolvent bank, after the ap-
pointment and qualification of the receiver, and after the latter had
taken possession of the bank and its_prdperty. ‘To that action the
receiver was not made a party, and knew nothing of the suit until
after the rendition of the judgment, which was for the sum of $29.-
716. That action was brought by Denton, as the assignee of a claim
held by one Angus Mackintosh, who was the president of the in-
solvent bank, and the summons in the action was served upon one

- William T. Wickware, who was its cashier. Wickware put the sum-
mons in a pigeonhole, claims to have mentioned the matter to Mack-
intosh and to one Meserve, who had some employment under the

- receiver, and paid no further attention, ‘thereto. There was accord-

ingly no appearance to the action on the-part of the bank or of the
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receiver, and the judgment went by default. The record in this suit
shows that the Mackintosh claim, upon which the action in the state
court was based, grew out of these facts: Mackintosh, as has been
said, was the president of the Merchants’ National Bank. He was
also a stockholder and director of a corporation styled “Sidney
Sewer-Pipe & Terra-Cotta Works,” of which corporation Denton was
also a stockholder and director. Its principal place of business, as
well as its principal property, was located in Kitsap county, state
of Washington. "It had also some property in the county of King.
It had issued certain mortgage bonds, of the face value of $25,000,
which were owned by Mackintosh. It had never paid a dividend on
its stock, and had been so unsuccessful in its business as to cause
it to suspend operations. On the 15th day of April, 1893, Mackin-
tosh brought suit in the superior court of King county, Wash,,
against the Sidney Sewer-Pipe & Terra-Cotta Works, for the sum of
$47,000, on certain of its promissory notes, in which action, upon
admissions of the defendant, judgment was thereafter entered in
favor of the plaintiff for $48,000; upon which judgment, on the 19th
day of May following, two executions were issued, one to the sher-
iff of ng county and the other to the sheriff of Kitsap county,
under the latter of which executions a sale was made, on the 11th
day of July, 1893, of all of the property of the Sewer- Plpe & Terra-
Cotta Company in Kitsap county, to Mackintosh, for $1,487.87; and
on the Tth day of July, 1893, a sale was made to Mackintosh, under
the King county execution, of all of the real property of the com-
pany, situated in King county, for the sum of $10, together with cer-
tain personal property of the defendant to the writ, for the sum of
$130. The sheriff’s certificates issued in pursuance of these 'sales
were by Mackintosh assigned to Wickware, the cashier of the bank,
who subsequently received the sherift’s deeds for the property, and
thereafter conveyed the property by deed to the wife of Mackintosh.
A few days after the sheriff’s sales, to wit, July 26, 1893, at a meet-
ing of the board of directors of the Merchants’ National Bank there
was entered upon the minutes of the board the following:

“The cashier reported that he had procured the  following accommodation
and advances for the use of the bank in keeping up its funds, to wit, §20,000
from Wells, Fargo & Co.’s Bank of San Francisco, $10,000 redigcounts from
First National Bank of Ghlcago $26,000 from thé National Park Bank of New
York, and that additional 'notes were in New York, and in transit to New York
for rediscount; that, in order to procure the rediscount by the National Park
Bank of notes sent to said bank on June 30th last, it was necessary to de-
posit collateral security with the same, and that he borrowed from Angus
Mackintosh, the president of the bank, $25.000 first mortgage notes or bonds,
issued by the Sidney Sewer-Pipe & Terra-Cotta Works, and used the same for
such collateral. On motién, the action and proceedings of the cashier in bor-
rowing money and rediscounting the bank’s paper, for the purpose of keeping
the bank in funds, was ratified and confirmed. On motion, the action of the
cashier in borrowing twenty-five thousand dollars securities from A. Mackin-
tosh, and used as collateral at the National Park Bank of New York, for the
benefit of his bank, was ratified and confirmed; and the cashier wag author-
ized and directed to make and deliver to said Mackintosh. proper vouchers for
the securities named, and acknowledging the bank’s indebtedness to said Maeck-
intosh for the value theréof, which indebtedness is to be retired by the return
of the securities on or before January 1, 1894.”
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" On: the sgme day, and in professed compliance with the foregoing
resolution; the cashier, Wickware, issued to the pres1dent Mackin-
tosh, this instrument:

: “Merehants’ N’ational Bank. ‘Umted States Deposxtary
895, 000 00 v Seattle, Wash., July 26th, 1883.

“This'{§ to certify that the Merchants’ National Bank: of Seattle is indebted
‘to Angus Mackintosh in:the sum of twenty-five thousand dollars, gold coin,
and interest thereon at the rate of eight per cent. per annum from the 1st
day of July, 1893; the same being for twenty-five (25) $1,000 each first mort-
gage gold bonds and coupons of the Sidney Sewer-Pipe & Terra-Cotta Works,
borrowed by this bank from said Mackintosh for use as collateral security in
obtaining the rediscount of paper at the National Park Bank New York, where
said bonds are now deposited- as collateral secyrity for the use of this bank.
The said bonds and coupons are to be returnable to said Mackintosh on or
before January 1st, 1894; otherwise to be paid for in gold coin, with interest
as hereinabove stated. This was done and executed by order of the board of
directors.of this bank at a meeting of said board held this 26th day of July,
A. D, 1893, - .

“[Seal.] The Merchants’ National Bank of Seattle, Washington,

“By Wm. T. Wickware, Cashier.”

W. H. Reeves, a director of the bank, testified that there was no
discussion in regard to the resolution of July 26, 1893, but that Mack-
intosh did.all the talking, and that, after the adjournment of the
meeting of the directors, he and one Agen, another director, talked
the matter over, and, said the witness:

“We both agreed that we regarded the bonds as of no value; but they were
.tacked .on to the other securities, which had been put in the hands of the

National Park Bank of New York, and added to those securities, to make an
. impression upon thgpeople abroad as increasing’ the security.”

And there is other testimony in the record going to show that the
_bonds were of very little, if any, value,

After the comp]amant in the present suit was appomted and qual-
ified as receiver of the bank, to wit, on the 15th day of August, 1895,
Mackintosh presented to him: a clalm for $29,250, based upon the
foregoing instrument; executed by Wickware as cashier, which the
receiver rejected, and‘,it is this claim which he assigned to Denton,
who subsequently, and on September 27, 1895, presented it to the
receiver, with 4'like result, and upon which Denton afterwards com-
menced hlS action against the bank in the state court of King county,
‘Wash., and recovered the judgment a,lready mentioned.

. H we were free to decide this cause upon the merits, we would not
have the slightest difficulty in holding the claim upon which the
.judgment here sought to be annulled was entered, as well as the
judgment itself, fraudulent and void, as against the stockholders
-and- creditors of the insolvent bank, and in affirming the decree ap-
‘pealed from. But, unfortunately, through the neglect of the receiv-
er, the rights and interests of those parties appear to be charged
with this claim and Judgment without any apparent hope of relief,
-Cer’famly, there can be none in the present suit, and for these rea-
sons: Baker became receiver on the 19th day of June, 1895. The
Jjudgment in the action of Denton against the bank was rendered
‘on the 30th day of November, 1895, notice of which judgment the
receiver, in hig testimony, admits_to have received a few days after
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its rendition. To get rid of that judgment, the receiver had the op-
portunity and the means, by proceeding in the court in which the
judgment was rendered. It is provided by the statutes of the state
of Washington (2 Hill’'s Ann. Code, § 1393) as follows:

“The superior court in which a judgment has been rendered * * * sghall
have the power, after the term at which said judgment * * * was made,
to vacate or modify such judgment: * * #* (3) [For] * * * irregulari-
ty in obtaining the judgment. * * * (4) For fraud practiced by the suc-
cessful party in obtaining the judgment, * * *7

And, by section 1395 of the same Code, the proceeding to that end
may be commenced within one year after the rendering of such judg-
ment.

“The power of a court of equity to relieve against a judgment,”
said the supreme court in Brown v. Buena Vista Co., 95 U. 8. 157,
159, “upon the ground of fraud, in a proceeding had directly for that
purpose, is well settled; and the power extends, also, to cases of ac-
cident and mistake, But such relief is never given upon any ground
of which the complainant, with proper care and diligence, could have
availed himself in the proceeding at law. In all such cases, he must
be without fault or negligence. If he be not within this category,
the power invoked will refuse to interfere, and will leave the parties
where it finds them. Laches, as well as positive fault, is a bar to
such relief.” To the same effect are many decided cases and text
writers. We cite a few of them: Knox Co. v. Harshman, 133 U.
8. 152, 10 Sup. Ct. 257; Nougue v. Clapp, 101 U, 8. 551; Graham v.
Railroad Co., 118 U. 8. 161, 6 Sup. Ct. 1009; Furnald v. Glenn, 56
Fed. 373; Association v. Lohmiller, 20 C. C. A. 274, T4 Fed. 23; Ede
v. Hazen, 61 Cal. 360; 1 Black, Judgm. (1st Ed.) § 361; Freem.
Judgm. §§ 486, 489, 490, 495; Story, Eq. Jur. §§ 894, 896.

Although not made a party to the action brought by Denton in the
state court, the right of the receiver, based upon a seasonable ap-
plication, to appear in that court and contest the validity of the judg-
ment, does not admit of doubt. Bank v. Colby, 21 Wall. 609; Den-
ton v. Baker, 24 C. C. A. 476, 79 Fed. 189, 192; Denton v. Bank
(Wash.) 51 Pac. 473. The receiver, therefore, had ample opportunity
to take appropriate proceedings in the very action in which the judg-
ment was rendered, to contest its validity on any ground of fraud or
irregularity that existed. Instead of resorting to that forum, and
while the right to do so still existed, he brought the present suit in
the court below. That a court of equity will not interfere, under
such circumstances, is thoroughly well settled, as will be geen by a
reference to the authorities already cited.

. Not only did the receiver allow the period prescribed by sections
1393 and 1395 of the Washington Statutes (2 Hill’'s Ann. Code) to
pass without making any motion for the annulment of the judgment,
but he made no appearance in that court at all until March 10, 1897,
nearly two years after the rendition of the judgment against the
bank; at which time he applied to the superior court which gave the
judgment to vacate and set it aside, and to permit him to file an
answer and defend as such receiver; in support of which he filed an
affidavit of his own, in which, according to the opinion of the su-
9B F.—4
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preme court of Washington, rendered upon his appeal from the re-
fusal of the trial court to grant his motion, he set forth, substan-
tially, “that the securities under the contract between the bank and
Mackintosh were worthless, and that Mackintosh: was a stockholder
in the bank and president thereof; that, at a meeting of the di-
rectors of the bank, the cashier was authorized to deliver to Mack-
intosh proper vouchers for the securities, acknowledging the bank’s
indebtedness to Mackintosh for the value thereof, which indebted-
ness was to be retired by the return of the securities on or before
January 1, 1894.” “The affidavit,” added the supreme court of
Washington, “charges collusion between the cashiér of the bank and
Mackintosh, in that the cashier did not make known the service of
summons upon the bank to the receiver, Baker, and sets up that
many facts set forth in the complaint of plaintiff were untrue.” Den-
ton v. Bank (Wash.) 51 Pac. 473. The supreme court of Washington
held that the only grounds upon which the receiver could, at so late
a date, make the motion, are found in section 221, 2 Hill’s Ann. Code,
as follows:

“The court may * * * upon affidavit showing good cause therefor, after
notice to the adverse party, * * * upon such terms as may be just, and
upon payment of costs, relieve a party, or his.legal representatives, from a
judgment * *. * taken against him through his mistake, inadvertence, sur-
prise, or excusable neglect.” .

pint

Construing this section of the statute, the court said:

“The mistake, inadvertencée, surprise, or exciisable neglect’ mentioned in sec-
tion 221 of the Code, supra; ‘all relate to facts which were unknown to the
moving party :prior to the time of the entry of the judgment, or misunder-
stood by such party. The receiver was charged with knowledge of plaintiff’s
claim against the insolvent bank, and that plaintiff might sue dpon it in the
superior court’' and obtain judgment therein;. and whether he knew of the
actual pendency of  the action . would, under: all the facts disclosed in this
record, be immaterial,. ..A seasorable application to that court, after the entry
of judgment, would present an entirely different proposition. ~While cases
may -be found where long delays have been eéxcused in the moving party in
making an application to vacate a judgment, no case has been called to our
attention where the facts are similar to those in the case under. consideration.
We do not discover any excusable neglect in the receiver in making this appli-
cation, On the contrary, a fair inference, from all his acts, in relation to
the judgment entered, is thdat he had delibérately determined not to ‘make such
ah 'dpplication or to appear'inn the  superior court, ‘and afterwards changed his -
'Intention when the motion to- vacate was made. ‘We think, from!: the record
presented here, that the.order of the superior court denying the application
to vacate the judgment was.correct, and it is affirmed.” .

By this result the complainant isbound;: Embry v. Palmer, 107
U. 8. 317, 2 Sup. Ct. 25; Folsom v. Ballard, 16 C. C. A. 598, 70: Fed.
12; Hendrickson v. Bradley, 29 C. G. A. 303, 85 Fed. 508; 1 Black,
Judgm. §:362. o o N P R

In respect to the cross bill;:it is sufficient to refer to what was held
by this court in Denton v. Baker, 24 C. G.-A. 476, 79 Fed. 189, that
the cross complainant’s remedy is at- law,-and not imn equity. -

' It results that the judgment must be reversed, and.the cause re-
manded, with directions fo. the court below to dismiss both the bill
and the cross bill, each party to pay his own costs.

CrE gl e .
BAFIEOEN
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NEW YORK GUARANTY & INDEMNITY CO. et al. v. TACOMA RAILWAY
& MOTOR CO. et al.

(Circuit Court of Appeals, Ninth Circuit. February 20, 1899.)
No. 473.

1. TAXATION—VALIDITY OF ASSESSMENT—OWNERSHIP OF PROPERTY.

The power house and other buildings of an electric street-railroad com-
pany were situated on a tract of land, a part of which was owned by the
company, and a part held under a lease for 25 years, which bound the
company to pay the taxes thereon. Held, that the company might prop-
erly be regarded as the owner of the entire property, for purposes of tax-
ation, and its assessment as an entirety was valid.

2. 8AME—IMPROVEMENTS ON REAL EsTATE.

Where a street-railroad company may properly be regarded as the
owner, for the purposes of taxation, of leased land upon which its power
house and plant are in part situated, such buildings are taxable, under
the statutes of the state of Washington, as a part of the real estate.

3. BAME—RAILROAD RieAar or Wav—AcTtuaL UskE FOorR OTHER PURPOSES.

Under the statute of Washington (1 Hill’s Aun. Code, § 1046) providing
that all lands occupied and claimed exclusively as right of way for rail-
roads must be assessed as a whole, and as real estate, at a certain sum
per mile, a part of the designated right of way of a rallroad, but which
is in the actual use and occupation of a street-railroad company for pur-
poses of its power plant, under a lease for 25 years, cannot properly be
taxed as a part of the right of way of the railroad company.

Appeal from the Circuit Court of the United States for the Western
Division of the District of Washington.

This suit was brought on the equity side of the circuit court of the United
States for the Western division of the district of Washington to obtain a decree
adjudging the invalidity of, and canceling of record, certain taxes levied by
the county of Pierce and the city of Tacoma, respectively, upon certain prop-
erty now owned by the complainant Carr. The property upon which the
taxes were levied consists of a power house and power plant used in operating
certain street-railway lines in the city of Tacoma, in Pierce county, state of
‘Washington, and a suburban line connecting the town of Steilacoom, in that
county, with the city of Tacoma. On March 26, 1897, all of the property
mentioned, including the street-railway lines, was sold as an entirety by a
master of the court below, in pursuance of a decree entered by that court in a
suit brought therein by the New York Guaranty & Indemnity Company, trus-
tee, for the foreclosure of a trust deed of the property made to it for the secu-
rity of certain bonded indebtedness, at which sale the property was pur-
chased by one Levis, who afterwards conveyed it to the complainant Carr.
Of the proceeds of that foreclosure sale, there remained in the registry of the
court, when this suit was instituted, an undistributed balance of $13,454.88;
and the taxes here in question, standing delinquent against the power house
and power plant on the tax records of the county of Pierce and the city of
Tacoma, respectively, and it being the duty of the receivers appointed in the
foreclosure suit to discharge all valid taxes against the property, and the com-
plainant in that suit being entitled, as trustee, to receive, for distribution to
the bondholders, any surplus of the fund in court remaining after the dis-
charge of all the receiver’s obligations, this suit was instituted jointly by the
trustee, complainant in the former suit, and the present owner of the property
under the sale in ‘that suit, to contest the validity of the disputed taxes. By
an amendment of the bill, certain taxes on lots in the Ridgedale addition to the
city of Tacoma, included in the railway property acquired by the complainant
Carr, and the validity of which was not disputed by the complainant’s bill,
was included in the subject-matter of the present suit, to the end that the
decree to be entered therein, directin% the payment of the fund in court of
such taxes ‘as should be adjudged valid, might extend to the taxes om those



