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the district courts to the circuit courts in admiralty cases. It
was first enacted that no appeal should be allowed, unless the mat-
ter in dispute exceeded the sum of $300, exclusive of costs. 1 Stat.
83, § 22. By the act of March 3, 1803, the judiciary act was so
amended as to permit such appeals where the matter in dispute,
exclusive of costs, exceeded the sum of $50. The statute so amended
remained unchanged until the act of March 3, 1891. The fact that
this limitation, thus early established, Pemained in foree for nearly
a century, indicates the settled policy of congress to limit appeals
in admiralty cases, and to protect the small claims of seamen for
wages. It vested in the district court final jurisdiction in all cases
involving $50 or less. There is nothing in the terms of the act of
1891 to indicate a purpose to depart from that policy. The appeal
from the district court to the circuit court was simple and inex-
pensive, as compared with the appeal to the circuit court of ap-
peals. If it had been the intention of congress to extend the right
of appeal to trifling amounts in admiralty cases, we think that
purpose would have been clearly and unequivocally expressed. The
act of March 3, 1891, provides further, in section 11, as follows:

“And all provisions of law now in force regulating the methods and system
of review through appeals or writs of error shall regulate the methods and

system of appeals and writs of error provided for in this act in respect of the
circuit courts of appeals.”

It is significant, also, that the act contains express repeals of sec-
tion 691, which provides that final judgment of circuit courts,
whether of causes therein originally begun, or removed thereto from
state courts, or by appeal from district courts, may be reviewed
in the supreme court by writ of error, where the matter in dis-
pute, exclusive of costs, exceeds the sum of $2,000, and of the act
of February 16, 1875, by which the jurisdictional amount had been
increased to $5,000. It is inferable that, if it had been the pur-
pose to repeal section 631, there would have been an express re-
peal of that section, also. The general provision of section 14 of
the act, providing that “all acts and parts of acts relating to ap-
peals or writs of error inconsistent with the provisions for review
by appeals or writs of error in the preceding sections five and six
of this act are hereby repealed,” does not by implication repeal
section 631, for section 631 is not inconsistent therewith. The mo-
tion to dismiss will be allowed.

VON SCHR(IDER v. BRITTAN.
(Circuit Court, N. D. California. March 27, 1899.)
No. 12,540.

JURISDICTION OF FEDERAL COURTS—AMOUNT IN DISPUTE.

The relief sought by a bill was the tearing down and rebuilding of a
wall on defendant’s lot, alleged to encroach upon complainant’s building
on the adjoining lot by reason of being out of plumb, and the recovery of
damages for injury caused thereby to complainant’s building. The evi-
dence taken on an issue joined on a plea to the jurisdiction of the court
showed that the removal and rebuilding of defendant’s wall would cost
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not less than $900, and complainant laid the damages for injury to his
building at $2,700. Héld that, in the absence of evidence showing such
claim to be eolorable or ﬁctitious, the matter in dispute exceeded $2,000.

On Motion to Disiniss’ for ‘Want of J urisdiction.

A. H. Ricketts, for complainant,
Wmn. Lewston Heller & Powers, and L. 8. B. Sawyer, for respond-
ent.

MORROW, Circuit Judge. This is an action to abate a nuisance,

and to recover damages in the sum of $10,000 for the injury occa-
sioned by the unlawful acts of the respondent. The complainant is
an alien, and 2-subject of the emperor of Germany. The respondent
is a citizen of the state of California. Complainant alleges that the
eastern brick wall of respondent’s building, upon the premises ad-
joining -his own in the city of 8an Francisco, leans over and en-
croaches upon the complainant’s land in such a way as to make the
wall of a brick building, owned by-the complainant and standing up-
on his land, out of plumb, dangerous, and out of repair. The com-
plainant alleges that he .acquired the property mentioned herein on
November 80, 1897. = This action was. brought on December 17, 1897.
The prayer of the bill of complaint is that the'respondent may be
compelled by the decree of the court to remove the encroaching wall
from the property of the complainant, to put the property of the com-
plainant in good and sufficient repair, and to imake satisfaction to
complainant for'all damages done to his property by reason of the
nuisance charged in the complaint;;and that respondent may be re-
strained by the order and injunction of the court from maintaining
the encroaching wall: ‘The respondent interposed a plea to the ju-
risdiction of this court, by which pléa a dismissaliof the action was
sought, upon: the ground:,‘lﬁhat.the‘matter did not involve the juris-
dictional amount of $2,000, exchisive.of intérest and costs. : With
this-plea’ the complainant t00k issue ‘by replication, and testimony
was taken to determine the truthfulnéss of ‘the plea. - .
" The jurisdiction of the etircuit: court extends to. controversies be-
tween citizenn of a state and foreign states, citizens, or subjects, in
which the matter in dispute ~exceeds,';exclusive-of:interest and. costs,
the sum or value of $2,000. - Act Aug. 18, 1888 (25 Stat. 433).  Sec-
-tion & of the act of March 3, 1875 (18 Stat. 470), provides:

“That if in any suit commenced in a ¢iréuit court or rémoved from a state
court to a circuit court of the United States, it shall appear to the satisfaction
of said circuit court, at any time after such suit has been brought or removed
thereto, that such suit does not really and substantially involve a dispute or
controversy properly -within' the jurisdictlén of said’ circuit court, * * *
the said circuit court shall proceed no. further therein, but shall dismiss the
suit or remand it to the court from whlch it was removed, as justice may re-
quire,” ete. ) .

. The plea to the jurisdiction raises the question whether this suit
~rea11y and substantially involves a dispute or conirgversy to an
-amount exceeding, exclusive of interest and costs, the.sum or value
of $2,000. 'In Hilton \ chkmson 108U ‘8. 165) 2 Sup Ct 424 the
_supreme court said:
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. “It is undoubtedly true that, until it is i’ some way shown by the record
that the sum demanded is not the matter in dispute, that sum will goverfi in
all questions of ]uI‘lSdlCthIl But it is equally true that, when it is shown that
the sum demanded is not the real matter in dlspute, the sum shown and not
the sum demanded, will prevail,”

Has the defendant shown, by the testimony taken upon the plea,
that the sum demanded is not the real matter in dlsputc From
that testimony it appears that the complainant’s claim is as follows:
(1) For the abatement of the nuisance—that is, the demolition of re-
spondent’s east wall—the cost is estimated at $200, and the rebuild-
ing of the same wall and placing it in good order is variously esti-
mated at from $700 to $900 if made of the old material, and at from
$1,300 to $1,406 if rebuilt of new material; hence the estimate of
the total expense or damage under this head varies between $900
and $1,100 if the wall is demolished and rebuilt with the old ma-
terial, and between $1,500 and $1,606 if the wall is rebuilt with new
material. Whether the wall shall be demolished and rebuilt is one
of the matters in dlspute 2) In the matter of repairs for damage
done to his own property, the complainant claims to the amount of
$2,752, - This may be excessive, but it is a matter in dispute be-
tween them, and the evidence does not show that the claim is merely
colorable or fictitious. Hence it appears that the expense that may
be incurred in demolishing the respondent’s wall, rebuilding it, and
placing it in good condition, and in repairing complainant’s own
damaged property, is variously estimated at from $4,252 to $4,358.
In addition, complainant claims.damages for injury actually done to
his property during the continuance of the nuisance charged in the
complaint. From this testimony it satisfactorily appears to the
court that the suit really and substantially inivolves a dispute or con-
troversy in an amount properly within the jurisdiction of the court,

The plea will therefore be overruled, and the motion to dismiss
the bill denied.

MICHIGAN TEL. CO. v. CITY OF CHARLOTTE et al.
(Circuit Court, W. D. Michigan, S. D. April 11, 1899.)

1. JurispicTiON OF FEDERAL COURTS—FEDERAL QUESTION.

A claim made by a telephone company in its bill, in good faith, that,
by reason of the construction of its system of poles and wires in the
streets of a city with the consent of the city, a contract was created which
entitles it to maintain such system where it was erected, and that such
contract is impaired by an ordinance subsequently passed by the city,
states a federal question, which gives a circuit court of the United States
jurisdiction of a suit to enjoin the enforcement of the ordinance.

2. TrLEGRAPHS AND TELEPHONES—RIGHT 1O Usk Post RoaDs — LocaL Ponice
RueuraTIONS.

The right given telegraph companies by Rev. St. U. S. § 5263, to con-
struet and maintain their lines over all post roads of the United States,
is permissive only, and subject to all state or local legislation regulating
its eXercise; and such permission does hot affect the right of a municipal-
ity, in the exercise of its police powers, to enact and enforce ordinances
intended to promote the safety and convenience of the piiblic in the use
of its streets.



