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to all the coal beneath the surface, but that it was merely an incor-
poreal right, concurrent with the mining right of the grantee, to
get and carry away such coal as the grantor and his assigns might
personally need for fuel,

It is contended by the appellee that, in any view of the purport of
Anderson’s deed, the rights which were conveyed to him were for-
feited by his nonuser thereof, and were extinguished by the open and
adverse possession of the premises by Rocca in prospecting and min-
ing upon the premises during nearly the whole of the period between
the date of the deed and the commencement of the suit. But there
is no evidence of adverse possession on the part of Rocca. It is
shown that he occasionally prospected upon the premises, and that
others, by his permission, did likewise, and that he knew nothing of
Anderson’s deed, or of his prospecting upon the premises, until shortly
after the commencement of the suit. There was testimony on the
part of the appellants that they and Anderson had alsc, at intervals,
prospected upon the same premises. 'The right to prospect and mine
which was granted to Anderson was not exclusive., Tt was not incon-
sistent with the reservation of a concurrent right to the grantor.
Undoubtedly, the latter and his subsequent grantees had the right,
also, to prospect and to mine upon the same land. Such being the
case, there could arise no presumption of the abandonment of the
rights granted to Anderson from the exercise of similar rights in the
same premises by the owner of the dominant estate; nor would such
use be adverse, in the absence of proof that Anderson was excluded
from the exercise of the rights which were granted to him. His
mere failure to exercise his rights would not operate to extinguish
them. It is only where an easement has been acquired by use that
its nonuse, without other evidence of abandonment, will extinguish
it. An easement created by grant is not lost by nonuser, in the
absence of evidence of abandonment or of adverse occupancy. Pope
v. O’Hara, 48 N. Y. 446; White v. Crawford, 10 Masg. 183; Barnes
v. Lloyd, 112 Mass. 224; Kuecken v. Voltz, 110 TIL 264; Day v. Wal-
den, 46 Mich. 575, 10 N, W. 26; Welsh v. Taylor, 134 N. Y. 450, 31
N. E. 896. The decree will be reversed, and the cause remanded for
further proceedings not inconsistent with the foregoing opinion.
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1. ApPEAL FROM DisTrRICT COURT—JURISDICTIONAL AMOUNT.

Rev. St. § 631, allowed an appeal in certain cases from the district to the
circuit court, where the amount in controversy exceeded $50. Act March
3, 1891, § 4, abolished such appeals, and provided (section 6) that the cir-
cuit court of appeals should have jurisdiction of appeals from the district
court “in all cases other than those” wherein an appeal to the supreme
court was provided. The act expressly repealed Rev. St. § 691, fixing the
jurisdictional amount on appeal from the circuit to the supreme court, did
not refer to section 631, and provided (section 11) that all acts then in
force concerning appeals should apply to appeals to the circuit eourt of
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appeals. Hedd, that the act of Mareh 3. 1891, did not repeal Rev. St. § 631,
and the provision' thereof as to jurisdictional amount remains applicable
to appeals to the circuit court of appeals.

2. SAME—REPEAL OF STATUTE.
Such repeal was not affected by Act March 3, 1891, § 14, repealing all
acts inconsistent with sections 5 and 6 of such act.

Appeal from the Circuit Court of the United States for the North-
ern ‘Division of the District of Washington.

Frederick- Bausman, for appellant. ) .
James Kiefer and VV B. Bosley, for appellees.

Before GILBERT, ROSS and MORROW, Circuit Judges.

GILBERT Circuit Judge. Certain of the appellees move to dis-
miss the appeal upon the ground that as to their claims, respectively,
the matter in dispute is less''than the sum of $50. The question
presented is whether section 631 of the Revised Statutes has been
repealed by the provisions of the act of March 3, 1891, creating the
circuit courts of appeals. Section 631 provides as follows:

“From all final decrees of a district court in causes of equity or of admiral
and maritime jurisdiction, except prize causes, where the matter in dispute
exceeds the sum or value of ‘fifty dollars, exclusive of costs, an appeal shall
be allowed to the circuit court next to be held in such district, and such circuit
court is reguired to receive, hear, and determine such appeal.”

There is no express repeal of this section by the terms of the
act of March 3, 1891, but it is contended that a repeal by implica-
tion is found in sections 4 and 6 of that act. Section 4 provides as
follows: : -

“That no appeal, whether by writ of error or otherwise, shall hereafter be
taken or allowed from any district court to the existing circuit courts, and no
appellate jurisdiction shall hereafter be exercised or allowed by said existing
circuit courts, but all appeals by writ of error or otherwise from said distriet
courts shall only be subject to review in the supreme court of the United
States or in the circuit court of appeals hereby established.”

Section 5 enumerates the-classes of cases that may be appealed
to the supreme court. Section 6 provides as follows:

“That the circuit courts of appeals established by this act shall exercise ap-
pellate jurisdiction to review by appeal or by writ of error final decision in the
district court and the existing circuit courts in all cases other than those pro-
vided for in the preceding section of this act, unless otherwise provided by
law.”

. Section 4 transfers to the circuit courts of appeals all the appel-
Iate jurisdiction which the cireuit courts then exercised. It de-
fines the whole appellate jurisdiction of the courts of the United
States, and makes provision for all appeals. We think that the
term “all appeals,” as it is there used, means existing appeals,
which were theretofore permitted, and which were provided for by
the law which was then in force, and that the “final decision” which
is referred to in section 6, and which it is tbere declared shall be
reviewable, means a final decision which was then appealable under
the existing law.

At the time of the creation of .the district courts, by. the terms
of the judiciary act a limitation was placed upon appeals from
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the district courts to the circuit courts in admiralty cases. It
was first enacted that no appeal should be allowed, unless the mat-
ter in dispute exceeded the sum of $300, exclusive of costs. 1 Stat.
83, § 22. By the act of March 3, 1803, the judiciary act was so
amended as to permit such appeals where the matter in dispute,
exclusive of costs, exceeded the sum of $50. The statute so amended
remained unchanged until the act of March 3, 1891. The fact that
this limitation, thus early established, Pemained in foree for nearly
a century, indicates the settled policy of congress to limit appeals
in admiralty cases, and to protect the small claims of seamen for
wages. It vested in the district court final jurisdiction in all cases
involving $50 or less. There is nothing in the terms of the act of
1891 to indicate a purpose to depart from that policy. The appeal
from the district court to the circuit court was simple and inex-
pensive, as compared with the appeal to the circuit court of ap-
peals. If it had been the intention of congress to extend the right
of appeal to trifling amounts in admiralty cases, we think that
purpose would have been clearly and unequivocally expressed. The
act of March 3, 1891, provides further, in section 11, as follows:

“And all provisions of law now in force regulating the methods and system
of review through appeals or writs of error shall regulate the methods and

system of appeals and writs of error provided for in this act in respect of the
circuit courts of appeals.”

It is significant, also, that the act contains express repeals of sec-
tion 691, which provides that final judgment of circuit courts,
whether of causes therein originally begun, or removed thereto from
state courts, or by appeal from district courts, may be reviewed
in the supreme court by writ of error, where the matter in dis-
pute, exclusive of costs, exceeds the sum of $2,000, and of the act
of February 16, 1875, by which the jurisdictional amount had been
increased to $5,000. It is inferable that, if it had been the pur-
pose to repeal section 631, there would have been an express re-
peal of that section, also. The general provision of section 14 of
the act, providing that “all acts and parts of acts relating to ap-
peals or writs of error inconsistent with the provisions for review
by appeals or writs of error in the preceding sections five and six
of this act are hereby repealed,” does not by implication repeal
section 631, for section 631 is not inconsistent therewith. The mo-
tion to dismiss will be allowed.

VON SCHR(IDER v. BRITTAN.
(Circuit Court, N. D. California. March 27, 1899.)
No. 12,540.

JURISDICTION OF FEDERAL COURTS—AMOUNT IN DISPUTE.

The relief sought by a bill was the tearing down and rebuilding of a
wall on defendant’s lot, alleged to encroach upon complainant’s building
on the adjoining lot by reason of being out of plumb, and the recovery of
damages for injury caused thereby to complainant’s building. The evi-
dence taken on an issue joined on a plea to the jurisdiction of the court
showed that the removal and rebuilding of defendant’s wall would cost



