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eome his own man. It follows from this view that, as to allowing
uamages beyond the son's minority, the court below should have di-
rected a yerdiet for the defendant. It occurs to me, further, that a
judieial or just weighing or estimate of the speculative evidenee,
showing the strength of probabilities upon which the jury based their
finding, would show that the plaintiffs will, in the enjoyment of the
sum of money into which these probabilities and eventualities, have
been commuted by the jury, be much better off than they would have
been had the "mother and son lived on together, to an indefinite age,
one craving sympathy and support, the other rendering obedience
and protection."

PERSON v. FIDELITY & CASUAU.ry CO.

(Circuit Court of Appeals, Sixth Circuit. March 31, 1899.)

No. GBl.

PArTIES-SUBSTITUTION OF PLAINTIFFS.
l'ndpr the statute of Tennessee (Shannon's Code, § 4589) which pro-

vides tba t no eivil suit shall be dismissed for want of necessary parties,
but tbe CO\1l't shall have power to strike out or insprt in the writ and plead-
ings the lJames. either plaintiffs or (l<'femlants. so as to have thp proper
parties before it, a court llJay substitute as plaintiff. in a suit brought in
behalf of an estate, the name of an administrator duly appointed; and the
suit will continue, altbough the original plaintiff, who sued as adminis-
trator, had never qualified as such, and not only hau no authority to bring
the suit, but his doing so was a misdemeanor, under the statute.

In Error to the Circuit Court of the United States for the Western
District of Tennessee.
This was an action at law, on certain acciuent insurance contracts, brought

originallJ' in the circuit court of Shelby county, state of Tennessee, by Hobert
E. Lee, as administrator of the estate of P. P. Hudson, ueceaseu, and after-
wards removed by the defendant to the "(;'nit('d States circuit court for the
\Vestel'll division of the \Vestern uistrict of 'l'eIllll'SSee. January G, 189G, Hud-
son died intestate. Febl'Uary 2(;, lSDG. an oruer was made by the probate
court of Shelby county, Tenn., appointing Lee auministrator. June 25, 1896,
Lee, as such administrator, brought this action. July 31, 18D6, Lee tendered
his resignation as administrator. which was aeeepted, and his appointment
canceled. The entry of the probate court caneeling the appointment recites:
"In this cause, it appearing that Hobert Eo Lee applied to be appointed admin-
istrator of P. P. Hudson, deceased, and gave bond as suell, but was never
qualified, and he has applied by petition, and duly askeu to be dischargeu,
and to have the action touching his appointment eanceled anu set aside, and
it appearing to the court that he has received no assets of the estate, the
conrt is pleased to cancel the action touching the appointment of the said
Robert E. Lee, and the same is accordingly canceled and set aside, and the
bond heretofore executed by said Lee is hereby canceled." And on the same
day Person, the plaintiff, was appointed administrator of Hudson. and duly
qualified. September 2G, 189G, the circuit court of Shelby county, '.renn., sub-
stituted Person for Lee as plaintiff in this action; placing upon its journals
the following entry: "In this cause Hobert E. Lee, auministrator, having re-
slgn('d as such, upon motion of plaintiff's attol'l1py the suit is amended by
making Solon A. Person, arlministrator of the estate of P. P. Hudson, plain-
tiff." And Person on the same day, as sueh plaintiff, tiled the declaration,
and on the same day the defendant removed the cause to the united States
court. October 17, 1896, defendant filed in the united States court a transcript
of tlle record in the state court. :'\ovember 4, the cause was continued
to the next term. November 23, 18!JG, the defendant filed a demurrer to the
declaration, assigning the following causes of demurrer: "(1) It fails to state
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that the injuries so received were the direct and necessary result of such travel.
(2) The statement that he received, without fault, fatal injuries, from which
he died in a few hours thereafter, as averred in the declaration, is no sufficient
ground; and these might have been received, under the contract, without
any liability whatever to the company thereunder. (3) It does not state how
or in what manner the injuries were received. (4) Defendant demurs because

does hot mai;:e profert of his letters of administration. (5) Because
does not make profert of the contract of insurance sued on in the

case." The fourth and fifth assignments were added, by way of amendment,
December 24, 1896. On the same day (that is, November 23, 1800) by "con-
sent of the parties," "the making up of the pleadings" was postponed for 20
days. December 14, 1896, by "consent of the parties," the time within which
the defendant was "required to plead to the declaration" was extended to
January 1, 1897. December 24, 1896, the following entry was made: "In
this cause, upon motion of defendant, by counsel, and for satisfactory reasons,
defendant is permitted to demur as follows, to wit: (1) Defendant demurs
because plaintiff does not make profert of his letters of administration, where-
fore," etc. "(2) Because plaintiff does not make profert of the contract of
insurance sued on in this cause, Wherefore," etc.; "and this defendant may do,
by adding on the margin the words embraced In this order." April 21, 1897,
the cause was continued until the next term. April 23, 1897, the demurrer
was heard and sustained, and leave was given the plaintiff to amend his
declaration within 10 days. May 18, 1897, the cause was continued until the
next term. May 24, 1897, plaintiff was required to file copies of the letters of
administration issued to Lee and to himself, within five days. June 4, 1897,
plaintiff amended his declaration, the entry upon the journal being: "Comes
the plaintiff, leave of the court having first been had and obtained, and amends
his declaration in words and figures as follows: 'Plaintiff's letters of admin-
Istration, and the policy of insurance on which he sues, are here to the court
shown.' They are filed as of May 31, 1897, and made part of the declaration;
and the same is, by permission of court, entered OIl the margins of the original
declaration." And on the same day the defendant filed a motion to dismiss
for the following reasons: "First. The defendant, by counsel, moves the court
to set aside and vacate the order of September 26. 1896, amending this suit by
making Solon A. Person, administrator of the estate of P. P. Hudson, plaintiff,
for the following reasons: (1) Solon A. Person, administrator of P. P. Hud-
son, is not, and never was, the snccessor In interest of Robert E. Lee, admin-
Istrator of P. P. Hndson. (2) The act of Robert E. Lee, administrator of P. P.
Hudson, in instituting the suit versus defendant, was illegal and voill. Xever
having qualified, nor having letters of administration, he was not administra-
tor, and could do no valid act, because prohibited by law. (3) Person, ad-
ministrator, was not added, and did not intervene, as a new party. He was
merely substitnted as plaintiff. (4) This order was ex parte, without notice,
without affidavit, without petition, without letters. (5) Solon A. Person, as
the letters show, is administrator. Second. Tile defendant, by counsel, moves,
upon the admission of counsel in open eonrt that no letters ever issued to
Robert E. Lee, upon the affidavit of 'Vm. N. Hansom, and the transcript of
the administration of Hudson's estate In the probate court, thereto attached,
and upon the letters of Solon A. Person, administrator of P. P. Hudson, all
showing the suit was instituted by one having no authority, and also prohibited
by law, to dismiss this suit. Third. Defendant, by counsel, moves to dismiss
this suit for that on the face of the record it appears that the death of the
intestate occurred on the 6th of January, 1800; that this suit, if plaintiff,
Solon A. Person, has any standing in this suit, commenced on September 2G,
1896, and the contract of insurar:ce sued on, and made a part of the declara-
tion, in its fifth condition expressly provides as follows: 'Legal proceedings
fOr recovery hereunder may not be brought until after three months from the
date of filing proofs at this company's home office, nor brought at all unless
begun within six months from time of death.''' And on the same day a
transcript of the record of the probate court was filed, together with an affi-
davit of 'Vm. N. Ransom, stating that he examined the records of the pro-
bate court, and found that no bond was executed by Lee, or approved by the
court; that he never qualified, and letters were never issued to him. August
28, 1897, the canse was continued until the next term. December 22, 1897,
the motion to dismiss was sustained, and the action was dismissed at the Dlain-
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tiff's costs, for which there was judgment. 84 Fed. 759. March 23, 18G8, the
plaintiff moved for a new trial, but his motion was overruled. May 21,
the plaintiff filed his petition in error in this comt, the assignments of which
are, in substance, that the court below erred (I) in permitting the introduction
of evidence of facts dehors the record in support of the motion to dismiss; (2)
In vacating and in assuming the power to vacate, the order of the state court
substituting Person for Lee as plaintiff; (3) in holding that the state court
had no power to substiwte Person for Lee as plaintiff; (4) in not holding tlIat
the defendant in error was estopped to move for the dismissal of tlw case by
reason of its voluntary submission to the jurisdiction of the United States cir-
cuit ('Ourt.
H. C. Warinner, for plaintiff in error.
Luke N. Finlay, for defendant in error.
Before TAFT and LURTOK, Circuit Judges, and THOMPSON,

District Judge.

THOMPSON, District Judge (after stating the facts as above).
It is only necessary to consider the third assignment. It is clear
that the state court had power to substitute Person for Lee as the
plaintiff in the case. 'l'he power is conferred by the statute law of the
state, found in section 4589 of Shannon's 'rennessee Code, which reads
as follows:
"No civil suit shall be dismissed for want of necessary parties, or on account

of the form of action, or want of proper ayerment in the pleadings, but the
courts shall have the power to change the form of action, strike out or insert
in the writ and pleadings the names of either plaintiffs or defendants, so as
to have the proper parties before the court, and to allow all proper averments
to be supplied, upon such terms, as to continuances, as the court in its sound
discretion may see proper to impose."
'l'he construction which we give to this statute is in accordance

with the decision of the supreme court of Tennessee in Flatley v.
Railroad Co., 9 Heisk 230. In that case .JIary Flatley, widow, for
the use of herself and children, brought suit against the railroad com-
pany for damages for wrongfully causing the death of her husband,
William Flatley. Afterwards E. A. Flatley, the administrator of the
estate of 'William Flatley, was substituted for the widow, and the
action proceeded. The court say:
"It is a general principle that where a right Is given by statute, and a rem-

edy provided In the same act, the right can be pursued in no other mode.
Thcrefore it rcsults that the action, as originally brought in the name of :Mary
Flatley, could not haye been successfully maintained. It could not be main-
tained otherwise than in the name of the personal representative. Previous
to the enactment of our statutes upon the subject of amendment, embollicrl
in the Code, the result of this mistake would have been to COmlJel an abandon-
ment of this action, and a resort to a new suit; but this is obviated by the
provisions before refcrred to, which allow the name of the new plaintiff to be
substituted. The defendant being in court for particular cause of action, it
is not required that the expense and delay shall be incurred of new process,"
etc.
See Hodges v. Kimball, 91 Fed. 845.
It is sought, however, to distinguish the Flatley Case from the

case at bar on the ground that the act of Lee in bringing the suit
was illegal, and conferred no jurisdiction upon the court, while the
act of Mrs. Flatley was only a mistake, which the court could correct
by substituting the proper party. But we find no warrant in the stat-
ute for such a distinction, nor any reason for it. The question is not
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whether the suit could have been maintained in Lee's name, nor
whether Lee was guilty of a misdemeanor in bringing the suit, but
whether it should abate because of Lee's want of authority to prose-
cute it. The command of the statute is that "no civil suit shall be
dismissed for want of necessary parties." The defendant was in
court to answer to a cause of action in favor of the estate of Hud-
son, which could only be prosecuted by the administrator of the
estate; and Person having been appointed and qualified as such ad-
ministrator, in the place and stead of Lee, who failed to qualify, the
court substituted him for Lee as plaintiff in the case. This it might
do without prejudice to the right or duty to prosecute Lee for med-
dling with the estate by assuming to act as administrator, in bring--
ing the suit, when he had never qualified as such. The statute mak-
ing it an offense for Lee to assume to act as administrator without
having been appointed and qualified ae such is not in conflict with
the statute which authorized the court to dismiss him from the cause,
and substitute in his stead the duly-authorized administrator. We
think there was reversible error in the proceedings of the court below,
and its judgment will be reversed, and the cause remanded for fur-
ther proceedings consistent with this opinion. It is so ordered.

CHICAGO. M. & ST. P. RY. CO. v. CLARK.

(Circuit Oourt of Appeals, Second Circuit. March 15, lSnn.)

No. 51.

1. ApPEAL-REVIEW OF JUDGMENT BASED ON Fnmnws OF REFEREE.
On the review of a jUdgment ordered on confirmation of the report of a

referee, containing his full findings of fact and conclusions of law, only
those assignments of error can be considered which present the question
whether the judgment is justified by the facts found by the referee.

2. ACCORD AND SATIS:B'ACTION-CONSIDERA'l'ION-PAYMENT OF LIQUIDATED DE-
MAl'\DS.
Payment by a debtor of a liquidated amount, presently due, and to which

he has no defense that can be urged in good faith or with color of right,
is not, by itself, a sufficient consideration to sustain a release by the
creditor of other unliqUidated claims against the debtor. Per Lacombe,
Circuit Judge.

3. SAME.
Defendant, a railroad company, which was indebted to plaintiff in

amounts which were due and liquidated and undisputed, rendered him a
statement of account, in which he was credited with such amounts only,
and was charged with certain cross demands, which were unliquidated and
open to dispute. It tendered payment of the balance shown by the state-
ment to be due, on the execution by him of a receipt in full. which ac-
companied the statement. Held, that the execution of the receipt, and the
making and acceptance of the payment, did not constitute an accord and
satisfaction; there being no consideration for the release of the remainder
of plaintiff's demand.

4. ACCOUNT I:'TATED-CONcr,usIVENESS-EFFECT OF ACQUIESCENCE.
A party to whom an account is rendered is not concluded by ac-

quiescence therein, or eyen by a settlement in accordance therewith, from
proving the incorrectness of the account, unless the statute of limitations
has barred his right, or the case is brought within the principles of an
estoppel in pais or of an obligatory agreement between the parties. Per
Wallace, Circuit Judge.


