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The rulé is to adopt the mode which will realize the largest amount.
The gsale should be made so that the purchaser takes a title free from
all claims or liens, the liens being remitted to the proceeds of the
sale. If the order is that the property should be sold as an entirety,
then the question will arise as to the mode of determining the relative
interests of Tamblyn and the Richard Grant Company in the balance
left after paying the lien held by De Koltz, which requires a determina-
tion of the relative value of the property covered by the chattel mort-
gage, and included in the sale, as compared with the value of the
whole property included in the sale. This question may be settled
by the agreement of the parties, evidenced in writing duly signed, by a
written agreement providing for an appraisement of the respective
values by the appraisers, or by a submission of the question to the
referee upon evidence taken under his direction.

Some (uestion has been made in argument with respect to the
amounts due on the several mortgages, and the validity of the chattel
mortgage. The record does not present any issues upon these mat-
ters, and, in the consideration of the question decided, the court has
assumed that the mortgages were executed in good faith to secure
actval indebtedness.

CHEMICAL NAT. BANK et al. v. MEYER et al.
(District Court, E. D. New York. March 27, 1899.)

1. BANKRUPTCY—PARTNERS—ACTS OF BANKRUPTCY.

‘Where the liquidating partner of an insolvent firm makes a general as-
signment of the firm’s property for the benefit of its creditors, the other
partner making no attempt to prevent such assignment, it is an act of
bankruptey, upon which the firm, as such, may be adjudged bankrupt.

2. SaME.

‘Where an act of bankruptcy has been committed by an insolvent part-
nership, as such, it may be adjudged bankrupt on the petition of its credit-
ors, although neither of the partners has done any act upon which he, as
an individual, could be adjudged bankrupt.

3. SAME.

‘Where the liquidating partner of an insolvent firm makes a general as-
signment of the firm’s property for the benefit of its creditors, it is an act
of bankruptcy upon which such partner, as an individual, may be ad-
judged bankrupt, being a conveyance or transfer of a portion of his prop-
erty with intent to hinder, delay, or defraud his individual creditors.

4, SAME.

‘Where the liquidating partner of an insolvent firm makes a general as-
signment of the firm’s property for the benefit of its creditors, and there-
upon an adjudication in bankruptey is made against such partner and the
firm, the other partner, though he made no attempt to prevent the assign-
ment, should not be adjudged bankrupt if he has not individually com-
mitted an act of bankruptcy; but he is within the jurisdiction of the
court, and is a proper party to the proceedings, and entitled to the rights
of a party.

- In Bankruptey. This was a petition in involuntary bankruptcey
by the Chemical National Bank and other creditors against the firm
of Meyer & Dickinson, and against Henry L. Meyer and Joseph R.
Dickinson as surviving partners of said firm,
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George C. Kobbe and George H. Yeaman, for petitioning creditors.
Fred. W. Hinrichs, for opposing creditors.
) Strong & Cadwalader and G. Woodward Wickersham, for as-
signee.
Goepel & Raegener, for Henry L. Meyer and partnership of Meyer
& Dickinson.

THOMAS, District Judge. In the above matter the court has
reached the conclusion that the firm of Meyer & Dickinson was, at
the time of the filing of the petition herein, insolvent, as were the
individuals Henry L. Meyer and Joseph R. Dickinson, surviving
partners of such firm, and that the firm of Meyer & Dickinson com-
mitted an act of bankruptey in making, through the action of Henry
L. Meyer, the general assignment alleged in the petition. Meyer,
under the power given him as liquidating partner, was competent to
make a general assignment of the firm property. In any case, no
attempt has been made on the part of the partner Dickinson to pre-
vent the marshaling and distribution of the assets of the firm in such
proceeding. If Meyer did not have the literal authority to make a
valid assignment of the firm property, then his attempt to do so
was tantamount to an attempted transfer or removal of the firm
property with the intent to hinder, delay, or defraud the firm cred-
itors, and although Dickinson claims that he did not consent, and
refused to consent, to such action, his conduct with reference to the
matter amounts to a practical acquiescence; so that, in either case,
an act of bankruptcy has been committed as regards the firm. It
may be assumed that no act of bankruptcy has been committed on
the part of Dickinson as an individual, nor on the part of Henry L.
Meyer as an individual, unless the latter’s assignment, or attempted
assignment, of the firm property for the benefit of creditors, be such.
(1) Was such an assignment of the firm property by Meyer an act
of bankruptcy by him individually? If so, may the firm be ad-
judged bankrupt without including Dickinson? (2) If neither part-
ner has committed an act of bankruptey, may the firm be adjudged
bankrupt?

For a proper consideration of these questions, it is necessary to in-
quire, at the outstart, into the primary nature of a partnership.
This is sufficiently stated in the quotation in the brief of one of
the counsel for the assignee to the effect that partnerships “do not
form a collective whole, which is regarded as distinct from the in-
dividuals composing it, nor are they collectively endowed with any
capacity of acquiring rights or incurring obligations. The rights
and liabilities of a partnership are the rights and liabilities of the
partoners, and are enforceable by or against them individually.”
Lindl. Partn. p. 4. The bankruptcy act of 1898, in its definitive
section (section 1, subd. 19), states that “ ‘persons’ shall include cor-
porations, except where otherwise specified, and officers, partner-
ships, and women, and when used with reference to the commission
of acts which are herein forbidden shall include persons who are
participants in the forbidden acts, and the agents, officers, and
members of the board of directors or trustees, or other similar con-
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trolling ‘bodies of corporations.” Therefore it is urged that a part-
nership is a “person.” Section 4, which has to do with persons “who
may become bankrupts,” provides that “any person who owes debts,
except a corporation, shall be entitled to the benefits of this act as
a voluntary bankript”; while subdivision (b) of section 4 states that
“any natural person” may be adjudged an involuntary bankrupt.
Section 5 is specially devoted to partners, and under subdivision (a)
it is enacted that “a partnership, during the continuation of the
partnership business, or after its dissolution and before the final set-
tlement thereof, may be adjudged a bankrupt.” Subdivision (b) of
section 5 provides that “the creditors of the partnership shall ap-
point the trustee” and that “in other respects, so far as possible,
the estate shall be administered as herein provided for other es-
tates.” Subdivision (c¢) provides that a “court of bankruptcy which
has jurisdiction of one of the partners may have jurisdiction of all
the partners and of the administration ‘of the partnership and indi-
vidual property.” Subdivision (d) is to the effect that “the trustee
shall keep separate accounts of the partnership property and of the
property belonging to the individual partners”; while subdivisions
(e) and (f) provide for the order of priority in the marshaling and ap-
plication of individual and firm assets. Subdivision (g) provides
that “the court may permit the proof of claim of the partnership
estate against the individual estates, and vice versa.” Subdivision
(h) provides that, “in the event of one or more but not all of the mem-
bers of a partnership being adjudged bankrupt, the partnership prop-
erty shall not be administered in bankruptcy, unless by consent of
the partner or partners not adjudged bankrupt; but such partner or
partners not adjudged bankrupt shall settle the partnership business
as expeditiously as its nature will permit, and account for the in-
terest of the partner or partners adjudged bankrupt.” It is con-
sidered that subdivision (h) means that in case all the members of
a partnership are not adjudged bankrupt, and the partnership itself
has not committed an act of bankruptcy, and thereby becomes ex-
posed to such adjudication; the partnership property shall, at the
option of the other partner or partners, be administered by them or
in bankruptcy.: Without stopping to inquire whether the meaning
is also suggested that, if all the members of a partnership have been
individually adjudged bankrupt, the partnership property may or
shall also be administered in bankruptcy, the essential question is
reached whether the partnership property may be administered in
bankruptcy, although the partnership be inselvent and has com-
mitted an act of bankruptcy, but none or less than all the partners,
although insolvent individually, have done no act whereby they,
as individuals, may be adjudged bankrupt. The result of a neg-
ative answer to this question would be that partnerships, although
ingolvent, and although the partners be individually insolvent, could
make an assignment of their property for the benefit of creditors,
and yet be beyond the jurisdiction of courts of bankruptcy, and that
all the insolvent laws of the states would be in force as regards part-
nerships, although the firm had committed an act of bankruptcy
sufficient to give jurisdiction in the case of other “persons.”” The
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anomaly would result that the insolvency laws of the state would be
in force as to the partnership property of persons, who by agree-
ments had brought themselves within the definition of a “partner-
ship” as above given, although, if they made an assignment of their
individual property, they and their property would be amenable to
the bankruptey act. If this be so, assignments by partners for the
benefit of creditors, under certain conditions,are unimpeachable,and
beyond the reach of the federal statute. In such case, what would be
the meaning of section 3, subd. (a), that “a partnership * * * may
be adjudged a bankrupt”? Of what practical and efficient use is the
provision? What ordinary skill cannot evade it, and at pleasure
make full use of the insolvency laws of the state? It cannot be for a
moment assumed that the statute intended to give sueh immunity to
partnerships, whatever the consequences to which the opposite con-
struction may lead. The precise reading of the statute is that a
partnership, which is declared a “person,” may be adjudged a bhank-
rupt. It is true that a partnership is but the relation which arises
from the agreement of certain persons to combine their property,
labor, and skill in business for the purposes of profit, and that it
cannot commit an act of bankruptcey unless one or more individuals
composing the partnership, acting as a partner, does some act of
bankruptcy, which is tantamount to the partnership itself commit-
ting the act. It is difficult to conceive of a partnership, although it
be regarded as a person, being adjudged bankrupt, unless one or
more of the partners be at the same time adjudged bankrupt, as the
purpose of the bankruptey act is not only to distribute the property,
but to relieve the debtor. While the discharge of an individual
debtor would discharge him from all his property, the discharge of
a partner, as such, from partnership debts, so far as the partnership
property was concerned, would leave him still liable to the full ex-
tent of his individual property, subject to his individual debts, for
whatever might remain unpaid of a partnership obligation. There-
fore, the mere administration of partnership property would furnish
no personal relief whatever to the debtor, and the grand purpose,
which is commonly proclaimed to be the spirit and to lie at the foun-
dation of the act, viz. to relieve the debtor class from the burden of
obligations impossible for them to discharge, would be unfulfilled.
Yet let it be repeated that the plain reading of the statute is that,
for the purposes of the act, partnerships are “persons,” and that
partnerships may be adjudged bankrupt. This seems to illustrate
that congress has endowed a partnership with something of the na-
ture of a separate and distinct entity, while in the reason of the
thing, in view of a knowledge of what a partnership is, it seems
neither practical to give a partnership such personality, nor to ad-
minister its affairs without a contemporaneous administration of
the estate of at least one of the partners. However, if the statute is
to be literally construed, such a contention is defensible, and the
decision is to rest upon the words of the statute, whatever other re-
sult might be attained by a consideration of the essential principles
of law relating to partnerships. The plain language of the statute
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wars agamst its acknowledged object, to discharge debtors, as well
as against the essential nature of a partnership.

For the moment coming back to the definition of a “partnership”
given above, it will be seen that a partnership has no collective en-
tity; that 1t acts entirely through individuals, and within the limits
of the real or apparent purposes of a partnership. Each partner
represents all; hence each partner owns the partnership property in
tenancy with his fellow partners, and has an ultimate individual in-
terest therein. This ultimate individual interest is, subject to the
firm obligations, applicable to the payment of his individual debts;
and when any individual partner commits an act with reference to
the firm property, tending to delay or defraud creditors of the firm,
the same act also tends ultimately to delay or defraud his individual
creditors who have a secondary right in the property, for the rela-
tion of the partnership and individual creditors to the partnership
property is merely one of marshaling and administering the firm as-
sets; for the firm simply acts through its individual partners, or an
individual partner, and the act of the individual partner, as such,
if it tends to defraud one class of creditors, in its result tends to de-
fraud another class. Although the bankruptcy act makes an as-
signment for the benefit of creditors itself an act of bankruptey, yet
such act of assignment is in itself a conveyance or transfer of a
portion of his property with intent to hinder, delay, or defraud his
creditors, who have claims against him individually, which is an act
of bankruptcy, under section 3, subd. 1. This was decided by the
circuit court of appeals, Second cn'cmt in the case of In re Gutw illig,
92 Fed. 337, where it was held that “a voluntary general assignment,
with or without preferences, made by an insolvent debtor within the
preseribed four months, is fraudulent, and intended by him to ‘hin-
der, delay, and defraud’ creditors, within the meaning of the sec-
tion.” It is difficult to see how it could defraud his partnership
creditors, unless it also affected his individual creditors. But it is
suggested that it could not have been the intention to defraud the
individual creditors, for the reason that, if the partnership be in-
solvent, there would be no surplus remaining to pay the individual
debts. There'is no evidence whatever before the court that the part-
nership was insolvent at the time the assignment was made, and, if
it were otherwise, the court would not, upon application, wait to
determine, by nice investigation, whether the partnership was in-
solvent at such prior time, where the act itself ‘would indicate a
fraudulent intention, even though in final result the individual cred-
ttors lost nothing by it, because there was no surplus after payment
of their debts. The debtor has attempted to divert property, and
the diversion, in legal theory, is equivalent to an attempt to delay
and defraud creditors. This matter has received attention, and
careful study and presentation, on the part of the several counsel
engaged, and it is appreciated by the court that the conclusions in
the matter may not be wholly defended by the statute or by prin-
ciple. Tt is considered,” however, that a suitable respect for the
words of the statute, read with permissible regard for the principles
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of law concerning the nature of a partnership, constrains the court
to hold that jurisdiction of both of the surviving partuners has been
obtained; that the firm is insolvent, as is each partner thereof; that
the firm and Henry L. Meyer, one of the partners, have each com-
mitted an act of bankruptey; and that the firm and Meyer should be
adjudged bankrupts accordingly. Joseph R. Dickinson is a proper
party to the proceeding, and is entitled to the rights due to a person
thus connected with the record.

In re KLETCHKA.
(District Court, 8. D. New York. February 8, 1899.)

BANKRUPTCY—STAY—BUPPLEMENTARY PROCEEDINGS.

‘Where proceedings supplementary to execution against the bankrupt.
in a state court, begun within four months before the commencement of
proceedings in bankruptcy, are pending at the time of the adjudication
therein, the court of Lankruptey, by injunction, will stay all further pro-
eeedings in the action in the state court.

In Bankruptcy. On motion to dissolve injunction.

J. Brownson Ker, for creditor.
Edward J. McGean, for bankrupt.

BROWN, District Judge. I'roceedings supplementary to execu-
tion in the state court should be stayed after an adjudication in
bankruptey, because otherwise the property of the bankrupt, which
ought to be distributed equally among creditors through the trustee,
might be discovered and turned over to the receiver in supplementary
proceedings and thereby sold and lost to creditors before the trustee
was appointed. Section 67 provides that any lien obtained by such
proceedings within four montlhs shall be dissolved by the adjudication.
It is the duty of this court to enforce that provision; and subdivision
15 of section 2 provides that this court may make “such orders as are
necessary for that purpose.” A stay of the proceedings is not only
an appropriate mode of doing so, but absolutely necessary for that
purpose. See Johnson v. Rogers, 15 N. B. R. 1, 10, 13 Fed. Cas. 794,
797; Inre Pitts, 9 Fed. 542; Becker v. Torrance, 31 N. Y. 631; Bank
v. Shuler, 153 N. Y. 172, 47 N. E. 262; Olney v. Tanner, 10 Fed. 101,
113, affirmed in 18 Fed. 636; IXitchen v. Lowery, 127 N. Y. 53, 27
N. E. 357,

In re PITTELKOW.
(District Court, E. D. Wisconsin. April 6, 1899.)

1. BANKRUPTCY — JURISDICTION OVER INCUMBERED PROPERTY AND SECURED
CREDITORS.

The court of hankruptey has jurisdiction, by virtue of its exclusive con-
trol over the bankrupt’s estate and its equity powers, to restrain mortgage
creditors, for a reasonable time, from instituting foreclosure proceedings,
and to order the sale of mortgaged property, by the trustee in bankruptey,
free of incumbrances,—the mortgage liens being transferred to the proceeds



