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the like, are thereby practically minimized. Whatever contests
arise in the proceedings, save when carried in review to the judge,
are held practically at the home of the bankrupt. To those familiar
with proceedings under the statute of 1867, the great saving of costs
and expense thereby secured is at once apparent. Again, save as
per cent. on assets may increase fees, the fees to referees and trus-
tees for services in each estate are fixed at $10 and $5, respectively,
and to the clerk of the court $10, which several amounts are, by gen-
eral order 25, ordered by the supreme court to be in full for all
services performed by them in such estate. It would scarcely seem
possible that, in the clause under consideration from section 64, con-
gress could have contemplated, nor under said general order could
the supreme court have intended, that the attorney for the bankrupt
in voluntary proceedings, with no features or services therein spe-
cially distinguishing such cases from voluntary cases generally,
should be paid for his services to the bankrupt in such estate 10
times the amount paid to the clerk or referee, and 20 times the
amount paid to the trustee, such payment thereby to lessen or de-
stroy the dividend-paying ability of the estate. And in the present
case the referee reports $100 as a reasonable fee for the legal serv-
ices rendered (as itemized in the statement made by the attorney),
while the attorney claims $150 as such reasonable fee.

The eonclusion reached is that the bill as rendered caunot be al-
lowed; and yet there clearly appear legal services of benefit to the
estate as rendered by such attorney, and personal expenses by him
necessarily incurred in connection therewith, pending appointment,
etc., of frustee, and after petition for adjudication was filed. For
services or disbursements before such filing, and after appointment
of trustee (which necessarily include services that may hereafter by
said attorney be performed). no allowance is made. I am of the
opinion that services, of the kind above stated to be allowable, were
performed by Mr. O’Connell, as attorney for the bankrupt, in regard
to litigation in progress against the bankrupt in Henry and Des
Moines counties, which, with his personal expenses incident there-
to, amount to the sum of $30. Let an order be entered in his favor
for payment to him by the trustee, out of the estate in his hands,
of the amount of $50.

In re WORLAND.
(Distriet Court, N, D. lowa, Cedar Rapids Division. March 30. 1899.)

1. BANKRUPTCY—SALE OF INCUMBERED PROPERTY.

Where the estate of a bankrupt includes real property subject to the
liens of valid mortgages and judgments, the court may order it sold by
the trustee in bankrupicy free of incumbrances, the liens being transferred
to the proceeds of the sale, and may direct the method of sale and distri-
bution se as to protect the rights and interests of all parties concerned.

2. SaME—PriorIiTY OoF LIENS.

Where real property of a bankrupt, improved by a building fitted for
use as a cooper and carpenter shop, with a Dboiler. engine, and other ma-
chinery annexed to the building in the usual method. was subject to the
lien of (1) a real-estate mortgage on the entire premises; (2) a subsequent
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.- chattel: mortgage ‘on the stock, lumber, and other material, and the engine,

- boiler, tools, and machlners H and (8) .a judgment recovered after the exe-

. cution of both mortgages,—and the court of bankruptcy ordered the prop-

" erty sold Yy'the trustee free of incumbrances, the liens to attach to the

proceeds of sale, held that, out of such proceeds, the first mortgagee should

be paid in full, and that the balance should be divided between the chattel

m01tg'1gee and. the judgment creditor in the proportion which the value

of the personalt5 cm ered by the chattel mortgage bore to the value of the
Whole

In Bankruptcy Submltted on apphcatlon for a review of the rul-
ing of the referee on petition of trustee for order directing sale of
certain property, and establishing priority of lien.

J. C. Herring and B. L. Wick, for trustee.
Powel & Harman, for creditor Richard Grant Co.

SHIRAS, District Judge. From the record submitted in this case,
it appears that in the year 1895 the bankrupt erected upon a plot of
ground by him owned, adjacent to the town of Norway, in Benton
county, Towa, a brick building, resting upon a stone foundation, and
placed therein an engine, boiler, equalizer, steam planer, jointer, with
certain shafting, belting, pulleys, and other like machinery; the build-
ing being thus erected and equipped with machinery for the purpose
of using it as a combined cooper, wagon, and carpenter shop. The
boiler, engine, and other parts of the machinery were annexed to the
building in the usual method. On the 3d day of September, 1895,
after the machinery had been placed in the building, the bankrupt
executed to: John De Klotz a real-estate mortgage upon the premises
to secure the payment of a promissory note for $500, payable in two
years after its date, which debt remains due and unpaid. On the 3d
day of August, 1896, the bankrupt executed to B. F. Tamblyn a chat-
tel mortgage on the stock, lumber, and other material, and on the
tools, machinery, engine, boiler, gearing, shafting, and belting, on
said premises, to secure the payment of the sum of $700. On the
18th day of February, 1898, the Richard Grant Company obtained a
judgment in their favor against the bankrupt, in the district court
of Benton county, Iowa, for the sum of $365. On the 10th day of
November, 1898, the petition in bankruptcy was filed. The adjudica-
tion followed, and the case was referred to the referee, in Linn county;
and B. F. Tamblyn was appointed trustee of the bankrupt’s estate,
and, in hig capacity as trustee, he petitioned the referee for an order
directing the sale of the realty, and the machinery connected there-
with, and asking that the latter should be sold separately, the pro-
ceeds to be applied to the payment of the debt secured by the chattel
mortgage. Upon the hearing before the referee, it was ruled that
the boiler, engine, and other machinery attached to the building had
become part of the realty, so that no lien was created thereon by the
chattel mortgage to B. F. Tamblyn. To review this ruling, the mat-
ter has been certified to this court; briefs on behalf of Tamblyn and
the Richard Grant Company being submitted by counsel, in which the
cases bearing upon the general question of the annexation of person-
alty to realty are quite fully discussed, but I do not deem it necessary
to consider these, in extenso, in this opinion.
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Upon principle; as well as upon the authority of the decided cases,
it is clear that the lien of the real-estate mortgage executed to John
De Koltz covered the land, the building erected thereon, and the boiler,
engine, and other machinery attached to the building; and this lien
could not be displaced or defeated by the action of the bankrupt in
subsequently treating the machinery as personalty, and giving a mort-
gage thereon. In order to protect this right of De Koltz, it is not nec-
essary, however, to go to the extent of holding that the bankrupt could
not sell the engine, boiler, and machinery to a third party, subject to
the rights of De Koltz; and, if he could sell it, he could mortgage it to
secure a just debt. The real contest in this matter seems to be be-
tween Tamblyn, as owner of the chattel mortgage, and the Richard
Grant Company, the judgment creditor, on whose behalf the claim is
made that the lien of the judgment is superior to that of Tamblyn.
The evidence shows that no execution sale has been had under the
judgment in favor of the Richard Grant Company, and the lien of the
judgment attached only to the real interest held by the bankrupt in
the property at the time of its rendition, or which he may have ac-
quired subsequently. As against Tamblyn, the rights of the Richard
Grant Company are those held by the bankrupt, and no greater; and
thus the issue is reduced to the question whether, as against the
bankrupt, who executed the chattel mortgage to Tamblyn, the latter
is entitled to a lien on the property included in the mortgage. As be-
tween the mortgagor and mortgagee, I see no reason why the mort
gage is not a valid and enforceable lien; and, if it was valid and en-
forceable against the mortgagor when executed, it was not rendered
invalid simply because at a subsequent date a judgment was rendered
in favor of the Richard Grant Company, which by operation of the
statute of Towa became a lien on the interest in realty belonging to
the common debtor. The situation is this: By virtue of the mort-
gage executed to De Koltz, he has the right to assert a lien upon the
realty, which, in his favor, must be held to include the lot, the build-
ing erected thereon, and the engine, boiler, and other machinery at-
tached to the building. Under the mortgage executed to Tamblyn, he
hag the right to assert a lien, subject to the prior rights and lien of
De Koltz, upon the machinery described in the mortgage, even though
it may be attached to the building. Under the judgment rendered
in the district court of Benton county, the Richard Grant Company
has a lien upon the interest held by the bankrupt at the date of the
judgment in the property in question; this lien being subject to the
prior liens held by De Koltz and Tamblyn. Thus, if the whole prop-
erty should be sold for the sum of $1,000, De Koltz would be entitled
to be paid the sum due him in full, and the remainder should be dividel
between Tamblyn and the Richard Grant Company in the proportion
which the value of the personalty covered by the chattel mortgaqce
bears to the value of the whole, The entire property being within
the control of the court of bankruptey, it can direct the method of sale
and distribution, so as to protect the rights and interests of all con-
cerned.

The first point for consideration is as to the mode of sale,—whether
the property should be sold as an entirety, or should be separated.
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The rulé is to adopt the mode which will realize the largest amount.
The gsale should be made so that the purchaser takes a title free from
all claims or liens, the liens being remitted to the proceeds of the
sale. If the order is that the property should be sold as an entirety,
then the question will arise as to the mode of determining the relative
interests of Tamblyn and the Richard Grant Company in the balance
left after paying the lien held by De Koltz, which requires a determina-
tion of the relative value of the property covered by the chattel mort-
gage, and included in the sale, as compared with the value of the
whole property included in the sale. This question may be settled
by the agreement of the parties, evidenced in writing duly signed, by a
written agreement providing for an appraisement of the respective
values by the appraisers, or by a submission of the question to the
referee upon evidence taken under his direction.

Some (uestion has been made in argument with respect to the
amounts due on the several mortgages, and the validity of the chattel
mortgage. The record does not present any issues upon these mat-
ters, and, in the consideration of the question decided, the court has
assumed that the mortgages were executed in good faith to secure
actval indebtedness.

CHEMICAL NAT. BANK et al. v. MEYER et al.
(District Court, E. D. New York. March 27, 1899.)

1. BANKRUPTCY—PARTNERS—ACTS OF BANKRUPTCY.

‘Where the liquidating partner of an insolvent firm makes a general as-
signment of the firm’s property for the benefit of its creditors, the other
partner making no attempt to prevent such assignment, it is an act of
bankruptey, upon which the firm, as such, may be adjudged bankrupt.

2. SaME.

‘Where an act of bankruptcy has been committed by an insolvent part-
nership, as such, it may be adjudged bankrupt on the petition of its credit-
ors, although neither of the partners has done any act upon which he, as
an individual, could be adjudged bankrupt.

3. SAME.

‘Where the liquidating partner of an insolvent firm makes a general as-
signment of the firm’s property for the benefit of its creditors, it is an act
of bankruptcy upon which such partner, as an individual, may be ad-
judged bankrupt, being a conveyance or transfer of a portion of his prop-
erty with intent to hinder, delay, or defraud his individual creditors.

4, SAME.

‘Where the liquidating partner of an insolvent firm makes a general as-
signment of the firm’s property for the benefit of its creditors, and there-
upon an adjudication in bankruptey is made against such partner and the
firm, the other partner, though he made no attempt to prevent the assign-
ment, should not be adjudged bankrupt if he has not individually com-
mitted an act of bankruptcy; but he is within the jurisdiction of the
court, and is a proper party to the proceedings, and entitled to the rights
of a party.

- In Bankruptey. This was a petition in involuntary bankruptcey
by the Chemical National Bank and other creditors against the firm
of Meyer & Dickinson, and against Henry L. Meyer and Joseph R.
Dickinson as surviving partners of said firm,



