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the freight train, as the witnesses who described the accident testi-
fied, ,From the point where Snyder places the deceased on Federal
stl,'eet to Marion av:enue, where the defendant sought to show that
the deceased boarded the freight train, is, by the shortest route, 1,100
feet. That the deceased could not, on leaving Snyder at the time
fixed by him, have ,reached Marion avenue crossing in time to board
the freight train, seems to be conceded by defendant's counsel, who
have. on the argument advanced other theories to account for the
way in which deceased got on the freight train; but all are ap-
parently inconsistent with the testimony of their own witnesses. It
would seem, therefore, that in the path to defendant's direct proofs,
explanatory and descriptive of the accident, the plaintiff, by com-
petent evidence, interposes the obstacle of great improbability, if
not of actual impossibility, and that there was thus presented for the
cOllsiderationof the jury a substantial issue or controversy as to the
reliability ()f defendant's proofs and the credibility of its witnesses.
There is also evidence on the part of the plaintiff which bears direct-
ly upon the credibility of certain of the witnesses called by the de-
fendant. The testimony of Muckle, McPherson, and Horner tends to
show that there was no one on the station platform at the time
Doran and Van Divender (two of defendant's witnesses who describe
the accident) say they were there; and the testimony of Crane, who
says he was present constantly, and in a position to hear all deceased
said, and that of 'furner and Thomas Coslin, tend to challenge the
defendant's proof that the deceased, while at the station, declared
that he got hurt while alighting from the freight train. It is
manifest that the plaintiff's case, if her witnesses are credited, afford-
ed ground for legitimate inferences adverse to the credibility of the
witnesses depended on by the defendant, and there was some direct
testimony tending to discredit them. Thus, a substantial issue as to
their credibility was raised, which it was the province of the jury to
determine. "The jury are the judges of the credibility of the wit-
nesses, and it is not in the province of the court to defeat their
verdict upon the theory that they should have believed differently."
Fulton v. Lancaster Co. (Pa. Sup.) 29 Atl. 763.
We are of the opinion that the court erred in giving binding

instructions to the jury to find a verdict for the defendant. The
record should be remitted, with instructions to the circuit court to
1Jward a new trial.

ATLAN'rIG LUMBER CO. v. L. BUCKI & SON co. (two cases).
(Circuit Court of Appeals, Fifth Circuit. January 3, 1899.)

Nos. 738 and 755.
REVIEW ON DISSOLVING ATTACHMENT.

An order dissolving an attachment, made prior to the determination of
the case on the merits, is not a final judgment from which a writ of error
lies. 1

1 As tofimllity of judgments for purposes of review, see note to Trust Co.
v. Madden, 17 C. C. A. 2g8; lind, thereto. note to Prescott &
A. C. Ry. Co. v. Atchison, T. & S. F. H. Co., 28 C. C. A. 482.
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In Error to the Circuit Court of the United States for the Southern
District of Florida.
These were actions brought in the state court, and consolidated

after their removal into the eircuit court. The plaintiff has sued out
two writs of error,-the first from an order dissolving an attachment
issued by the state court in one of the actions, which is submitted on
a motion to dismiss; and the second from the final judgment after
trial, which is disposed of on the merits.
R. H. Liggitt, for plaintiff in error.
H. Bisbee, for defendant in error.
Before PARDEE and McOORMICK, Circuit Judges, and PAR-

District Judge.

On Motion to Dismiss.
PARDEE, Oircuit Judge. The defendant in error has made a mo-

tion to dismiss this writ of error on the ground that the judgment
sought to be reviewed is a judgment dissolving a writ of attachment
issued in a pending suit, and is not a final judgment within the mean-
ing of the act of congress creating this court. 1 Supp. Rev. St. (2d
Ed.) p. 901. The suit was commenced by plaintiff in error on the
1st day of October, 1897, by the issuance of a sUVlmons ad respond-
endum in an action of assumpsit. On the same day an affidavit was
filed for an attachment, on the ground that the debt was actually
due, and that the defendant lumber company was about to remove
its property out of the state of Florida, and was fraudulently dis-
posing of its property, and an attachment issued. In the course of
the proceedings, after much and formal pleadings in the main case,
the defendant moved to dissolve the attachment on issues of fact
raised upon the formal pleadings, which motion was tried by the
court without a jury (a jury having been waived by written stipula-
tion), and the attachment was ordered dissolved, no decision being
then reached on the merits nor any final judgment rendered in the
case. From the order dissolving the attachment this writ was sued
out. In v. 'Vebb, 20 How. 176, 185, such a judgment
or order is held not to be a final judgment from which a writ of error
will lie; and the same case also decides that a rule in the state prac-
tice allowing appeals from orders dissolving attachments will not
affect the practice in the federal courts. 'l'he question involved here
seems to have been well considered and well decided in the case of
Hamner v. Scott, 19 U. S. App. 639, 8 O. C. A. 655, and 60 Fed. 343,
and we think the reasons and authorities there given should control
our action. The writ of error is dismissed.

On the Merits.
PER CURIAM. This suit was brought on a contract entered into

between the Ambler Lumber Company and Charles Lloyd Bucki on
the 28th of June, 1892, covering the delivery, during a period of eight
years, of pine logs, to the amount of 1,500,000 feet, board measure,
each month, with the provision that at any time within four months
from the starting u.p of the Bucki sawmill the quantity to be de-
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livered per month might be increased, at the option' of Bucki,
on 30 days' notice, not to exoeel1 2,000,000 feet in anyone month,
and the amount so fixed was to' be delivered monthly during the
terms of the contract. The sai'd contract was afterwards assumed
by, and ,became binding upon, the L. Bucki & Son Lumber Company,

defendant in error, and performance thereof was entered upon
by the plaintiff and defendant, a.nd continued until October 1, 1897.
On that day a prrecipe for summons was filed by the plaintiff in the
circuit court of Duval county, Fla., in a suit against the defendant,
and an affidavit and bond for attachment were also filed.' The amount
claimed in the affidavit for attachment was $9,980.80, and a writ of
attachment was duly issued, which came to the hands of the sheriff
at 6:25 p. m. on October 1st, and was executed by levying upon
1,250,000 feet of lumber belonging to the defendant. A summons ad
respondendum was also issued, which came to the hands of the
sheriff on October 2d, and was subsequently served upon the de-
fendant. On October 1, 1897, another prrecipe for summons was filed
by the plaintiff in the circuit court of Duval county,Fla., in a suit
against the defendant, and another affldavit and bond for attach-
ment. The amount claimed in this affidavit was $75,000, and a writ
of attachment was duly issued, which came to the hands of the sher-
iff at 6 :25 p. m. of!. that day, and was levied upon certain real and
personal property belonging to the defendant. A summons ad re-
spondendum was also issued, which came to the hands of the sheriff
on October 2d. and was subsequently served upon the defendant.
The former proceeding appears in the transcript as "No.1," and the
latter as "No.2."
The Florida statute, providing for the filing of a traverse of a

plaintiff's affidavit for attachment, contains the following provision,
viz.:
"If such affidavit shall traverse the debt or sum demanded, the judge may.

upon application of either part:v, require forllial pleadings as to the debt or
sum demanded, to be filed in such time as he may fix, and the issue of fact.
If any, raised by such plE'adings shall be tried as hereinbE'fore provided, and
at the samE' time as the issuE', if any, made by the affidavit as to the special
c,ause assigned ill the plaintiff's affidavit. Issues of law raised by such plead-
Ings shall be determined and given effect to by the judge as in other controver-
siesat law." RE'v. St. Fla. § IG5H.
Based upon the foregoing provision of the statute,a traverse hav-

ing been filed in each case, denying the debt or sum demanded, a mo-
tion was made by the defendant for an order requiring formal plead-
ings as to the debt or sum demanded to be filed in each case; and
the circuit court of Duval county, Fla., in each case made an order re-
quiring such pleadings to be filed. Thereafter, in each case, the
defendant presented and filed a petition for removal of the causes to
the circuit court of the United States for the Southern district of
Florida, on the ground that it was a citizen of New Jersey and the
plaintiff was a citizen of the state of Florida. Bonds were given and
approved, and the court in each case made an order for removal.
Transcripts of the record were filed in the circuit court of the United
States for the Southern district of Florida on October 23, 1897. On
October 25, 1897, a declaration was filed by the'plaintiff in suit No.
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1, as to the debt or sum demanded in the attachment affidavit. A
motion was made by defendant to dissolve this attachment upon cer-
tain grounds apparent upon the face of the papers, which the court,
on November 1, 1897, granted, and at the same time refused a mo-
tion of the plaintiff to amend the affidavit for attachment. In case
No. 2a similar motion to dissolve the attachment was denied. On
defendant's motion, an order was made on November 1, 18f)7, consol-
idating the causes; and thereafter, on January 7, 18f)8, an amended
declaration was filed by the plaintiff in the causes as consolidated.
'1'his dE'claration contained 12 counts. After a run of demurrers,
pleas, replications, rejoinders, and surrejoinders, issues were so made
up that the cause was brought to trial on all the counts but the
twelfth. The jury, under instructions from the court, found a ver-
dict in favor of the plaintiff in the sum of $8,988.37, apparently on
the first, second, eighth, and ninth counts, and in favor of the defend-
ant on the third, fourth, fifth, sixth, seventh, tenth, and eleventh
counts. The court rendered judgment upon this verdict, and the
plaintiff below sued out this writ of error, assigning 70 specific errors,
63 of which relate to rulings on the pleadings, 3 to the dissolution
of the attachment, and the remaining 4 to the instructions of the
court, based upon the construction of the contract under the facts
offered to be proved by the plaintiff.
We do not find it necessary to pass upon any of the errors assigned

as to the rulings on the pleadings, or as to the dissolution of the
attachment, because, under the contract as construed by the trial
judge (with which construction we agree), none of these rulings were
prejudicial to the plaintiff in error.
The last four assignments raise the question as to the proper con-

struction of the contract. We have already said that we concur in
the construction of it announced by the trial judge. For his con-
struction thereof and his rulings he gave reasons which fully appear
in his written opinion with regard to the dissolution of the attach-
ment, and we concur in these reasons.
As the questions raised are wholly in regard to the proper con-

struction of the contract, and as no general principles are involved,
we do not think it necessary to prepare an elaborate opinion, which,
from the nature of the case, would be necessarily of great length,
and involve much labor, without advantage or profit. The pre-
liminary motions made in this case at the hearing are rendered im-
material by the disposition we make of the case. The jUdgment of
the circuit court is affirmed.
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MURHAY v. CHICAGO & N. W. RY. CO.
'(Circuit Court of Appeals, Eighth Circuit. February 27, 1899.)

No. 616.
1. COMMON LAW-ApPI,ICATION TO MATTERS OF FEDERAl, JURISDICTION.

The federal courts may resort to the common law as their guide, in
cases where it is applicable.

2. CIRCUIT COURTS OF ApPEALS-JURISDICTION-CONSTITUTIONAL QUESTIONS.
A constitutional question is not presented in a case where the court

has occasion to apply the rules of the common law 'regulating transporta-
tion charges, whether or not the carriage be interstate.

3. FEDERAL COURTS-FoLI,OWING STATE DECISIONs-LIMITATION OF ACTIONS.
The conclusion of a state court as to the time when a cause of action

accrues, in case of fraud or concealment, is not binding on the United
States courts, when based, not on a construction of a state statute, but
on the view taken of the rule of the common law.1

4. STATUTES OF LIMITATION-OPERATION-ExCEPTIONS.
'Vuere a statute of limitations makes no exceptions, the courts can

make none.
5. SAME-FRAUD AND CONCEALMENT-CARRIERS.

An action by a shipper against a carrier for unjust discrimination in
the imposition of freight charges paid by plaintiff lies at common law,
regardless of fraud, a)ld the carrier's fraudulent concealment of the cause
of action does not bring it within Code Iowa, § 2530, providing that, in
actions for relief on the ground of fraud, the cause of action does not
accrue until the fraud is discovered.

6. SA)IE-DISCOVERY OF CAUSE OF ACTION-DILIGEKCE-PLEADING.
'Vhere an action by a shipper against a carrier for unjust discrimina-

tion in the imposition of freight charges paid by plaintiff is commenced
more than five years after the cause of action accrued, that being the
period of limitation, it is not brought within an exception of t.he statut.e
by an allegation that defendant. fraudUlently concealed the cause of ac-
tion, and that plaintiff had no reason to suspect that the statements of
defendant's agents of t.he regularity and uniformity of the charges were
false, or that he had been discriminated against, until within 18 months
of t.he commencement of the action; the petition should show what plain-
tiff discovered within the 18 months, how he discovered it, and why he
did not discover it sooner.

In Error to the Circuit Court of the United States for the Northern
District of Iowa.
This is an action by William Murray against the Chicago & North-

western Railway Company. A demurrer to an amended petiti&ri
was sustained (62 Fed. 24), and plaintiff brings error.
This is an action to recover damages for overcharges on freight. The

material allegations in the petition are that commencing in 1875, and con-
tinuing to March, 1887, plaintiff was engaged in buying and shipping live stock
and grain purchased in the state of Iowa for shipment to Chicago, Ill.; that
he made large shipments during that time over the defendant's road from
Belle Plaine and Chelsea, Iowa, to Chicago; that defendant demanded and
plaintiff paid to it for these services the regular published tariff rates of
freight; that in selling these articles in Chicago the plaintiff was compelled
to come into competition with the sale of like articles shipped over defend-
ant's line from said stations and others in the vicinity shipped over defend-
ant's line; that, at t.he time these various shipments were made by plaintiff,
defendant was engaged in making and paying drawbacks, rebates, and con-

lAs to conforming federal practice in common-law actions to practice o!
state court, see note to O'Connell v. Reed, 5 C. C. A. 5W.


