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pany extended to him an implied invitation to leave its trains as he
did, and to cross its track between the platforms on his way from the
station, he would not be justified in relying upon the company so
operating its trains at this station as that he might cross. this track
at the time and place he did without the exercise of the highest de-
gree of care and caution. On the other hand, if the circumstances
were such as to justify the deceased in assuming that the company
extended to him an implied invitation to leave its train away from
its platform, and to make his way from the station upon or across
its east-bound track, the company would come under an obligation
to so regulate the running of its trains while passengers were being
discharged from trains bound west, and standing at that station, as
that those accepting such invitation would not be in danger of life
or limb unless they exercised the degree of care and caution.
If, from the facts and circumstances known to the deceased, or which,
as a passenger accustomed to the use of the trains of this company,
he is presumed to have known, he was justified in assuming that
he might rely upon the exercise by the company of that degree of
care due to a passenger crossing a track upon the implied invitation
of the company, he would be chargeable only with reasonable care
in avoiding danger. In such case, the mere fact that a passenger
crosses a track to take his train, or in leaving his train, without
looking or listening, would not necessarily be contributory negli-
gence, but would be a question for the jury to determine whether,
under all the facts, such conduct was due care. The right to rely
upon the care and caution of the company furnishes some reason
for the failure to exercise that high degree of care which one is
bound to exercise when his safety depends wholly upon his own
watchfulness. Wheelock v. Railroad Co., 105 Mass. 203; Terry v.
Jewett, 78 N. Y. 338; Brassell v. Railroad Co., 84 N. Y. 246.
In view of the law as announced and applied in the case of Warner

v. Railroad Co., 168 C 8. 339, 18 Sup. Ct. 68, and of the obligation
of this court to conform its decisions to the opinion of that court,
our former opinion in this case must be regarded as overruled. Re-
verse and remand for a new trial.

BROWN & HAYWOOD CO. et aI. v. LIGON et aI.

(Circuit Court, E. D. Missouri, E. D. March 17, 18lJlJ.)

No. S,lJS1.
1. ESTOPPEL-RECITAI.s IN BOND.

Where an underwriting bond recited the due execution of a bond by
the obligees as sureties for a third person, and was conditioned for their
indemnification from loss by reason of the obligation so incurred, the
obligors are estopped by its recitals to set up the invalidity of the original
bond by reason of formal defects after there has been a recovery thereon
against the sureties.

2. BONDS-CONSTRtiCTTON-RECITALS.
There is no variance in a recital in an underwriting bond that the orig-

inal bond was given to a county, because it runs to the state as obligee,
where it Is in fact, and by its terms, for the benefit of the county.
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3. PRlNCIl'AL'aND SURE'TY-RWHTOF ACTION ON INDEMNIFYING BOND.
A b(Jnd recited that one L. had entered into a contract with a county to

construct certain buildings, by which he 'was required to pay for aU ma-
terials fl1l'nished and used in their construction. and that the obligees had
become his sureties for the performance of such contract. The bond was
conditioned that L. should well and trul:r perform and fulfill "said con-
tract," aIHI should save the obligees !J.urmleBs from their obligoa tion as
such slll'eties. Held, that such bond was more than a bond of indemnity
to the obligees, being, in addition, one for the due performance by L. of
his contrnd, including the payment' for materinls, and that it was not
essential. to give a right of nction t!J.ereon, that a judgment for mnteriuls,
obtained agninst the obligees as sureties for the contractor, had been
paid, but that there was a breach of the bond when the obligees were
SUbjected to such judgment, as well as by the fuilure of L. to puy fo,r
such matel'iuls, either of which gave the obligees a right of action thereon.

4. SAJ\oIE-REJ,EASE CF SVRETIES BY AJ,TEItATION OF COK'l'RACT.
Such bond created a direct obligation in favor of subcontractors who

furnished materials, which entitled them to maintain an action thereon
in case of default of the contractol.· in making payment for such mate-
rials; and no subsequent alteration of the contrad by agreement between
the county and the contractor, though with the consent of his sureties.
the ohlil?;eE's in the bond, could affect the rights of such subcontractor
thereunder.

5. SUBIWHATION-RIGHT OF CREDI'I'OR TO ENFORCE SECVRI'l'Y HELD BY SURE-
TIES.
'Where the sl1l'eties on the bond of a contractor for a public building.

which is conditioned for the payment by the contractor for all materials
purchased, have become insolvent, so that a judgment recoYl'rell on the
bond by a subcontractor for materials furnishE'd eannot be coIledI'd, the
judgment plaintiff is entitled to be subrogated to any security held by
the sureties, and may maintain a suit in equity to enforce for his benefit
an underwriting bond taken by the sureties to indemnify them from loss
or liability.

6. JUDGMENT AS EVIDENCE-PRIMA FACIE PROOF OF DEFENDANT'S LIARILITY.
A judl?;ment against the sureties ona contractor's bond, rendered in a

contested case and without collusion, is prima facie evidence of the va-
lidity of the bond, and of the liability of the defendants to the plaintiffs
thereon, in a subsequent suit on an underwriting bond taken by such
sureties.

, ,

This was a suit in equity by a judgment creditor of a building con-
tractor and the sureties on his bond (such sureties joining as complain-
ants) to enforce an underwriting bond taken by the sureties.
Farish & 'Villiams, for complainants.
Noble & Shields, for defendants.

ADAM:S,District Judge. The laws of the state of 'Washington pro-
vide as follows:
"'Vlwnever a board of county commissioners of any county of this state

• * * shall contract with any person or persons to do any work of any
character Which, if performed for an individual, a right of lien would exist
under the law, * * * such board of county commissioners " " " shall
take from the person with whom such contract is made a gooll Hnll suttic'ient
bond, with two or more sureties, * • * which bond shall be conditioned
that snC;h person shall puy all laborers, mechanics and material men, ane! per-
sons who shall supply such contractor with provisions or goods of any kind.
all debts due to sueh person, or to any person to whom any part of SUdl work
is given, incurred in carr;yillg on said work." Hill's Ann. Code, § 2-11:).
Pierce county (one of the counties of the state of 'Vashington)

desired a court house and jail; and its commissioners on the 19th
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day of September, 1890, entered into a contract of that date, with one
John T'. Long, for their construction. It became necessal'y, under
the laws of vVashington, that Long should give a bond, with resident
slH'eties, for the faithful performanc(' of the contraet, and he procured
a bond. with all of the complainants hel'ein, except the Brown & Hay-
wood Company, as sureties; agreeing with such slIreties, at the time
the bond was signed by them, that he would furnish them a bond ex-
ecuted by the defendants in this case, for their protection. This bond,
signed by Addison and all the other complainants in this case, ex-
cepting the Brown & Haywood Company, will hereafter be referred
to as the "Addison bond." Its condition is as follows:
"'Vhereas, the ahove-bounl'en .r. '1'. Long; has this day entered into a contraet

with Pierce county, a eorporation of the state of 'Vashington, wherein the
said bounden .T. T. Long. for a consideration therein named to be paid, [has
agreed] to make eertain by erecting, building. anrl furnishing
materials for a conrt house and jail. to be built in the city of Taeoma. count)-
of Pieree. in accol'linnee with said contraet and the plans and speeifications
therefor, and in said eontl'llet agrees to pay all persons perfol'lning labor upon
said building and doing saill ,,'or],. and 10 pay for lIIl material;;; furni;;;hed and
u;;;ed therein, and all \wrsons who shall fUl'1lish such r'olltrador with good",
or provi;;;ions of any kind, and all l'laims for (lamages: :'low, therefore. if the
said bounden .Tohn T. Long, his heir;;;, administrators, lim} assigns, shall well
and truly perform the coveilants and agn'ements l'ntered into in said contract.
and pay all persons furnishing therefor. all laborers. mechanics, and
material men, and all persons who shall said contractor with pro-
visions or goods of any kind, * * * and shall save the said Pierce count)'
fro111, in. and against all liens or claims of persons performing tlw work or
furnishing materials upon it. or abont the work mentioned in contract,
and shall Raye said Pierce county harmh'ss from amI against all loss. damagp.
ami expense o('easioned to said Pip]'('e county or to any person by reason of
any negligpnee 01' earplessness in the IJPrfol'lnance of said eontract. or by an)'
In'paeh 01' omission on the vart of sairl ('(mtrador. then this obligation to jlP
voW, otherwise to be and remain in full foree and effect; awl any judgmpnt
obtained thereon shall be satisfied ont of either community 01' sepllrate prop-
erty,"
This bond purports, by its to be the bond of J. '1'. Long, as

pl'incipal, with Addison and others as sureties, but, for' some unex-
plained reason, was no! aetllally signed by Long, but was signed
by all the sureties. It appears to be dated September 15, 1890, four
days before the date of the tontmet of September IB, 1890, but was
ateepted and approved by the eommissioners of Pieree county on the
l!Hh day of September, the date of the eontract. 'rIlis bond makes the
state of "Washington the obligee, but recites, substantially, that it was
for the benefit of Pierce county; and its condition is, substantially,
to save Pierce county harmless from liens, claims, loss, damage, or
expense occasioned by Long's failure to perform his eontraet.
On September :m. umo, the defendants exeeuted their bond, whereby

they acknowledged themselves indebted to J. R. Addison, and the other
fmreties in the Addison bond, in the penal sum of $270,000. Thi1'l
bond was subject, however, to the following condition; that is to say:
"The conditions of the above obligation are such that whereas, one .J, T,

Long has entered into 11 contraet with Pif!ree county, a cOl'j]oration of the state
of 'Vashington, wherein the aboye-bounden .J. '1', Long, for a consideration
therein named, to be paid, has agreed to make certain improvellll>nts, by ered-
ing;, building, and furnishing matprials for a eourt house and jail, to be
built in the city of Tacoma, county of Piel'll'e, state of 'Vashington, in aceord-
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anei'l witb,thi'l. said contract alld plans,alld speclficatiolls ,theretor, and In said
contract agrees to pay all perSOnS labor upon said buildings and
doing said work, and all persons who .shalI furnish said 'J.T; Long with goods
or provisions of any kind, and all claims for damages;. and whereas, J. R.
Addison, W. :a. Fife, Van Ogle, Jacob Ralph, Charles T. Uhlman, J. B. Catron.
'r. A. Brlngham, L .. lJ. Devoin, J. C. Mann, and W.B. Kl\lley become
sureties fqr the said J. T. Long, to the. said county of Pierce, to the amount of
$270,000, In good and lawfulnioney Of the United States, and have bound
themselves as such sureties to the said county for the performance by the said
J. T. Long of all the covenants and';agreements entert'd :into by the said J. T.
Long with said county of Pierce. for t4e building of the cOUJ;t house and jail
above referred to in accordance. a .certain contract entered into by the
said J. T. Long and the said county of Pierce: Now, therefore, the condition
of the above obligation Is such that if the Said J. T. Long shall well and truly
perform and fulfill the conditions of the contract entered Into between him ami
the said county of Pierce, in manner and form as he is therein required to do,
and at all times herein save harmless the said J. R. Addison and others, their
heirs,executors, and administrators, of and from the obligation which the
above-named sureties have entered Into with the said J. T. Long and the said
county of Pierce, and of and from all action, cost, and damage for and by
reason thereof, then this obligation shall be void, otherwise to remain in full
force and effect." I

After the execution and delivery of the foregoing bonds, Long en·
tered upon the execution of his contract with Pierce county. In so
doing, he purchased of the complainant the Brown & Haywood Com·
pany certain materials and supplies, which were used in the construc·
tion of the buildings, and which failed to pay for in full, and for
which said last·mentioned company on January 29, 1896, recovered,
in a contested action instituted by it in the superior court of Pierce
county against Long and his sureties, Addison and others, on .said
Addison bond, the sum of $6,003.31. On the. same day (January 29,
1896) certl:iiu firms and corporations, named Wheaton, Reynolds &
Co., Warren & Hines, and the Roberts Manufacturing Company, each
recovered judgments in the same court on different causes of action
instituted by them against Long and his sureties on the Addison bond,
for materials and supplies furnished to Long, and used by him in the
construction of said buildings. The judgment debtors in these actions,
namely, Long, Addison, and all the other sureties on Long's bond to
Pierce county, pro'Ved to be insolvent, so that the judgments could not
be made.. The three last-mentioned judgments were, prior to the
institution of this suit, assigned to the complainant the Brown &
Haywood Company, so that, with its own judgment, said last·named
company is holder and owner of claims, redUced to judgment,
against Long and Addison and the other sureties on that bond, for
material furnished for and used in; the construction of the court house
and jail, in the aggregate sum of $20,916.38. The Brown & Haywood
Company now institutes this sUit, joining with itself, as co·complain-
ants, Addison and the other sureties on the Addison bond, who are
the obligees in the bond now sued on, against the obligors in said
bond, Ligon and others, to recover the aggregate amount
of said judgments. The theory of complainant's bill is that its judg-
ment debtors, the sureties on the Addi..on bond, have a security con·
sisting of the underwriting bond of the defendants, to which it (the
complainant) is equitably entitled to resort for the satisfaction of its
judgment against its insolvent debtors. This is claimed on two
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grounds: First, that complainant is entitled to be subrogated to the
rights of its debtors, as against the defendants; and, second, is enti-
tled to avail itself, in equity, of the promise made by the defendants
to the obligees in the bond sued on, for its (the complainant's) benefit.
The defenses are: Fil'st, that because Long, who is mentioned as

principal in the Addison bond, never in fact signed it, and because
said Addison bond bears date four days before the date of the con-
tract referred to therein, the said bond, as well as the bond sued upon,
executed by the defendants, is without consideration and void. These
defenses, if they ever had any merit, are concluded by the recitations
of the bond in suit. This bond recites the making of the contract be-
tween Long and Pierce county, the due execution of the Addison bond
by Addison and the other sureties, and their obligations to Pierce
county thereunder; and the defendants ought to be estopped from
asserting the contrary. Again, this contract and the two bonds must
be held, notwithstanding their dates, to take effect and become oper-
ative as of the date of delivery. In addition to this, the liability of
Addison and the other sureties in that bond has also been established
by the judgments of the superior court of Pierce county already re-
ferred to.
n is next contended that because the bond in suit recites that the

bond was given to Pierce county, and because the Addison
bond appears in fact to have been given to the state of ·Washington,
as obligee, there is such a variance as is fatal to this action. I fail
to appreciate the force of this objection. The Addison bond was,
by its terms, manifestly for the benefit and security of Pierce county,
and no more correct recitation could have been made than to say, as
appears in the bond in suit, "that whereas, Addison and others have
become sureties for Long to Pierce county." This is a correct recital
of the fact and main purpose of the Addison bond, and there is no
ground for the claim of fatal variance.
'fhe next defense is that the bond sued on is one of mere indemnity,

and that the obligees in the bond are not shown to have been actually
damnified. In considering this defense, the language employed in
the condition of the bond must be carefullv considered. It first re-
cites that Long has entered into a contract with Pierce county to
construct a court house and jail, and has, in and as a part of said con-
tract, agreed to pay for all materials furnished and used in such con-
struction, and that Addison and others, sureties on the Addison bond,
and obligees in the bond in suit, had become sureties for the perform-
ance by Long of all the covenants and agreements entered into by
Long. The condition then proceeds to state that if Long shall well
and truly perform and fulfill "said" contract (manifestly referring to
Long's contract with Pierce county), and if he shall save Addison and
the other sureties harmless from their obligations as such sureties,
and if he shall save Addison and the other sureties harmless from all
actions, cost, and damage by reason of their signing said Addison bond
as sureties for Long. the bond sued on shall be void; otherwise (that
is to say, if Long fails to perform his agreements with Pierce county,
or if he fails to save Addison and the other sureties harmless from
obligations, or if he fails to save them harmless from actions, cost, or
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daml'l.ge), the 'bond remains in full force and effect.:· It thus appear's
that the bOl1u'snedon is, in effect, an agreement that Long shall carry
out the terms of his contract with Pierce county, including the pay-
ment to subcontractors for all materials furnished by them, and used
in the construction of the court house and jail in question. It is also
an agreement to save Addison, and the others who were sureties on
Long's bond, harmless from the obligation and liability whieh they
had assumed as sureties on that bond, and, in addition thereto, is an
agreement to save Addison and others harmless from actions, cost,
and damages. • Such being the condition of the bond, it is more than
a bond for indemnity, and the actual payment of the judgments ob-
tained by the Brown & Haywood Company and others against Addi-
son and others is not a necessary prerequisite to liability of defend-
ants in this action. Johnson v. Risk, 137 U. 8. 300, 11 Sup. Ct. 111;
Bank v. Leyser, 116 Mo. 51, 22 S. W. 504; Locke v. Homer, 131 Mass.
!)3; Farnsworth v. Boardman, ld. 115; Shattuck v. Adams, 13H Mass.
34; Conner v.Reeves, 103 N. Y. 527, 9 N. E. 439; Jones v. Childs, 8
Nev. 12L· Tested by the doctrine of these authorities, and many
others to which my attention is called, there was certainly a breach
of the bond in suit when judgments were rendered against Addison
and others on the several causes of action already referred to. There
was also another breach of the condition of the bond in suit when Long
failed to pay the complainant, and other parties who secured judg-
ments which have been assigned to the complainant, as already stated,
for the materials furnished by them for the construction of the court
house and jail in question. Long, it appears by his contract with
Pierce county, had agreed to pay all such claims, and the condition
of the bond in suit recites such an agreement. The Addison bond
Mund the obligors to pay Long's obligations to material men, and
this obligation is recited in, and its performance is guarantied by the
defendants in and by, the bond in suit. Long's failure to pay these
claims resulted in judgments against Addison and others. The de-
fendants in this case, by their bond, agreed that no such judgments
should be rendered against Addison and others. The defendants
therefore could be made to respond to Addison and others, and the
other complainants, exclusive of the Brown & Haywood Company, if
they were the meritorious complainants in this ease; and that, too,
irrespective of whether Addison and others had, prior to bringing theh;
suit, actually paid the judgments so rendered. See cases supra. If
the complainants Addison and others could have ,recovered, the case
clearly falls within the principle entitling the complainant the Brown
& Haywood Company to be subrogated to the rights of Addison and
others. The defendants' underwriting bond is 3. security taken by
the Brown & Haywood Company's debtors, Addison and others, which,
by reason of their insolvency, the Brown & Haywood Compan,}' is en-
titled to resort to, as an equitable asset, to satisf,y its demands against
its principal debtor.
But it is urgently contended by defendants' counsel that Long and

Pierce county made some new agreements, without the knowledge or
consent of Addisqn and others, sureties on Long's first bond, which
varied the original contract, for the faithful performance of which
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the Addison bond was given, and that such action of the principals
relieved Addison and others from liability on that bond. 'fhis issue
was presented, fully heard, and determined against Addison and
others, in the several suits referred to, in the snperior conrt of Pierce
county. The judgments rendered in such suits, if not collusive,-and
there is no evidence that they were,-are prima facie evidence in this
case of the liability of Addison and others to the complainant. Trust
Co. v. Robinson, 24 C. C. A. 650, 79 Fed. 420. l'his prima facie lia·
bility has not been overcome by any evidence in this case.
n is also urgently contended by defendants' counsel that the proof

shows that Long and Pierce county, with the consent of Addison and
others, who were Long's sureties, on January 7, 1892, made a sub-
stantial change in the original contract between Long and Pierc(!
county, and that while such change so made with the consent of Addi·
son and others, the suretieB, constituted no defense in favor of Addi-
son and others in the suits of the Brown & Haywood Company and
others against them, already to, it would constitute a defense
in favor of the defendants in this case in a suit instituted bv AddisOlI
and others on the bond in suit, and that, as a necessary
thereof, the complainant the Brown & Haywood Company. which must
work out its remedy through the right of Addison and others, cannot
recover in this case. It mayor may not be that the change made boY
the modified contract of January 7, 1892, was so material as to re
lieve the defendants from liability on their bond, if Addison and oth-
ers were the meritorious complain'lIlts; but, whether so or not, such
change in the original contract cannot affect the complainant the
Brown & Haywood Company's right to recover for the materials sup-
plied by it to Long. As already observed, the bond in suit, although
made to Addison and others as nominal obligees, contains a stipula-
tion requiring the defendants, in effect, to pay material men's claims,
and thus conform to the obligation imposed on Addison and others by
their bond and by the laws of the state of Washington; and even
though the defendants might be released from liability to the obligees
named, by reason of the change in the contract, they are not released
from their liability incurred in favor of material men. I need not
discuss this question at any length, as I understand it is put at rest by
the recent decision of the circuit court of appeals for the Eighth cir-
cuit in the case of U. S. v. National Surety Co., 92 Fed. 549. This
ease holds, in effect, that where an act of congress provides that a con-
trae10r for public works should l"rive a bond conditioned, among other
things, to pay the claims of subcontractors, the subcontractors may
recover on that bond, notwithstanding material changes made in the
contract between the principal contractor and the government,-such
changes, in fact, as would have precluded a recovery on the part of
the government itself. Applying the doctrine of that case, and of
the several cases cited as authority therein, there is but one conclusion
to be reached upon this last of the defendants' counsel;
and that is that the defendants are liable in this case to the complain-
ant the Brown & Haywood Company for the amount of its demands for
materials furnished to Long, as fixed by the judgments reeovered by it
<lnd the other parties who ha\'e assigned to it, as already stated.
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Complaihant's equity may consist in the right to be subrogated to-
the securities held by its debtor, or it may consist in its right to en-
force an agreement made by the defendants for its benefit, under' 1he'
doctrine of the case of Knapp v. Insurance Co., 29 C. C. A. 171,85 Fed..
S29. There will be a decree requiring the defendants to pay to the
complainant the sum of $20,916.38, the aggregate amount of the judg-
ments recovered, with interest thereon from January 29, 1896. COUll-
sel may compute the same, and prepare a decree, and submit it to
the court.

O'DONOHUE et a1. v. BRUCE et at
(Circuit Court of Appeals, Second Circuit. March 1, 18!}!}.)

No. 54, October Term, 1898.

1. PAItTNEHSHIP-JOINT AnvENTURE-EvIDENCE-QUESTTON FOR JURY.
P. & W. ordered a quantity of tea from plaintiffs. and, being advised

to increase the order, made an arrangement with defendants to become
interested in the purchase, and then doubled the order. Plaintiffs' evidence
was that defendants and P. & 'V. agreed to buy the teas together on joint
account, and that they were to sell the same, and render closed accounts
of the "'mture to defendants; while defendants testified that they never
consented to such an agreement, but that the arrangement was that each,
should take one-half of the teas, and pay one-half of the price, according
to the terms of the sale. Held, that whether defendants and P. & W. were
partners in the venture, and therefore liable to plaintiffs for the price
of the teas, was for the jury.

2. SAME-EVIDENCE-SETTT,EMEWl'S.
Where two firms joined in a venture for the sale of teas, evidence re-

specting the final accounts between them which related to a period subse-
quent to the time when their joint liability for the teas, if any, was fixed,.
is inadmissible. since whether they were partners, as to plaintiffs, from
whom they purchased the teas, could not be affected by subsequent trans-
actions between them.

S. CIRCUIT CounT OF
The circuit court of appeals is without authority to review the refusal

of the lower court to set aside a verdict as contrary to tile weight of evi-
dence. I

In Error tothe Circuit Court of the United States for the Southern
District of New York. . .
M. B. Naumberg and B. F. Einstein, for plaintiffs in error.
E. N. Taft, for defendants in error.
Bef()re WAULACE and SHIPMAN, Circuit Judges.

WALLACE, Circuit Judge. This is a writ of error brought by
John V. O'Donohue and Charles A. O'Donohue, tW() ()f the defendants
in the court below, to review a judgment for the plaintiffs entered
upon the verdict of a jury. The action was brought by partners,
trading under the'name ()f Tait & Co., to recover the unpaid balance
of the purchase price of 20,000 packages of teas, bought of plaintiffs
in September, 1894, upon the order by cable of Purdon & Wiggin.
The two O'Donohues constituted the firm of .Tohn O'Donohue's Sons,
and were joined as defendants with the members of the firm of Purdon


