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law. The question as to the sufficiency of the memorandum entered
in the clerk’s office of the amount and consideration of the labor
claim was passed upon by the circuit court of appeals of this circuit
in Liberty Perpetual Building & Leoan Co. v. M. A. Furbush & Son
Mach. Co., 26 C. C. A. 38, 80 Fed. 631. The court held, Goff, J., de-
livering the opinion, that the memorandum of the claim filed in that
case was insufficient, in not complying with the requirements of the
statute, and, as to the duty of the party seeking to establish such lien,
the court says:

“A party desiring to comply with the requirements of the sections of the
Virginia Code that we have been considering can easily do it, as the informa-
tion called for is peculiarly within the knowledge of him who is seeking there-
by to create a lien on the property of another, and, if he tails to do so, it is
likely for the reason that the full statement of the facts would injure his
claim, or because of either ignorance or inadvertence, neither of which will be
received as an excuse, especially in cases where the rights of others are af-
fected. The suggestion that the record, as it was made in the clerk’s office,
- was sufficient to put any one who examined it on his guard, and that it was
such notice as would induce a prudent business man to make full inquiry, is,
we think, without force. No one is required to go outside of the clerk’s office
for the information he is told by the law he can find therein, nor expected to
control his conduct by the conflicting statements made by the parties to the
record; the one asserting, and the other denying, as their respective interests
may suggest. The only question in such cases is, has the party claiming the
lien observed the commands of the law and been obedient to its requirements?”’

It is unnecessary to cite further authorities to show the insufficiency
of the account filed by the Withrow Company on which to base a me-
chanic’s lien. This disposes of all the material questions raised by
the exceptions. A decree will be prepared in accordance with the
views of the court.

McCONNELL v. PROVIDENT SAVINGS LIFE ASSUR. SOC. OFf NEW YORK.,
(Circuit Court of Appeals, Sixth Circuit. March 7, 1899.)
No. 656.

1. REFORMATION OF INSTRUMENTS—CHANGING DATE or INsURANCE Pornicy.

A policy of life insurance was dated as of the day when the application
therefor was first made, and on which a part of the written application was
filled out. and forwarded to the company. Another part of the applica-
tion was filled out, signed, and dated on a subsequent day, and the policy
did not take effect by delivery and the payment of the first premium until
some time thereafter. By the terms of the policy, the times for the pay-
ment of subsequent premiums were fixed with reference to the date it bore.
There was no evidence of any special agreement as to when the policy
should be dated, and it was accepted and retained without objection by
the insured, who also received notice of the date on which the second pre-
minm payment wowd be due. Held, that such facts did not establish
either fraud or mistake which would authorize a court of equity, after
the death of the insured, to reform the policy by changing its date to that
on which the application was completed, or on which the policy was de-
livered.

2. LirE INSURANCE—FORFEITURE FOR NONPAYMENT OF PrREMIUM—NEW Yorx
STATUTE.

The requirements of the New York statute, providing that ne insurance
policy shall be declared forfeited or lapsed for nonpayment of a premium
when due, unless a notice, as therein prescribed, shall have been duly
addressed and mailed to the person whose life is insured, are fully com-
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plled with by the proper addressing and mailing of such notice; and the
fact that it is not received by the insured is immaterial.

3. SAME—WaIvER OoF FORFEITURE oF Pornicy.

Where a premijum on a policy of life insurance was paid by a friend of
the insured, to a local bank holding the receipt therefor for delivery, on
the day after it was due, and the day on which the insured died, a delay
of three months before tendering the payment back will not estop the
company. from insisting on the forfeiture of the policy by reason of the
default, where it appears that such delay was no longer than necessary to
give it 4 reasonable time to investigate after being informed of the cir-
cumstances under which the payment was received.

4, SAME—CONSTRUCTION OF PoLioY—TERM OF INSURANCE.

A life policy insuring the holder during the term of one year in consid-
eration of a stipulated annual premium, but which also provides that such
premium may be paid in quarterly installments, and that the insurance
shall terminate on a failure to promptly pay any such installment, is a
contract which binds neither party beyond the quarter for which payment
has been made, except at the option of the insured; nor is such coustruc-
tion changed by a further provision that, in case of the death of the in-
sured within the year, the installments of the annual premium remaining
at the time unpaid shall be deducted from the amount of the policy.

Appeal from the Circuit Court of the United States for the Northern
Division of the Eastern District of Tennessee.
For opinion on former appeal, see 69 Fed. 113.

This was a bill in equity to correct the date of an insurance policy issued
by the defendant upon the life of R. A. McConnell in favor of Mary ¥. Mec-
Connell, his wife, as the beneficiary., The policy was dated April 27, 1893.
The policy reads as follows:

“The Provident Savings Life Assurance Society of New York, in consider-
ation of the ‘stipulation and agreements’ in the application therefor and upon
the next page of this policy, all of which are a part of this contract, and in
consideration also of the payment of seventy-six dollars and twenty-five cents,
being the premium hereon for the first year, promises to pay to Mary F. Mec-
Connell, wife of Robert A, McConnell, or to her legal representatives or assigns,
the sum of five thousand dollars (less any indebtedness on account of this
policy) within sixty days after the acceptance, at the office of the society in
the city of New York, of satisfactory proofs of the death of R. A, McConnell,
of Knoxville, Tennessee (the insured under this policy), provided such death
shall occur on or before the 27th day of April, A. D. 1894.”

Following this, and under the head of ‘‘Stipulations and Agreements” on the
second page, are contained the following clauses, in the order given:

‘(1) This policy does not go into effect until the first premium has been actu-
ally paid during the lifetime and good health of the within-named insured.

‘“(2) Failure to pay any premium or semiannual or guarterly installment
thereof, when due, thereupon will terminate this policy.

“(8) Any unpaid quarterly or semiannual installments of the current year’s
premium, or any other indebtedness to the society, will be deducted in any
settlement of this policy; and,

*(4) The annual premium on this policy may be paid by quarterly install-
ments, as hereinafter stated, on or before the 27th day of April, July, October,
and January in each year.”

R. A. McConnell paid one quarterly dividemd of $20.65 on the 9th day of
May, 1893, and received the policy. The next quarterly payment was due on
the 27th of July, 1893. It was not made on that date. On the evening of that
day McConnell suffered a severe injury in a railroad accident, from which he
died on the following day, July 28th. It appears that McConnell visited the
office of the local agent of the defendant company in Knoxville on the 27th day
of April, and applied for insurance upon that day; that, in accordance with
his application, he was then subjected to a medical examination. The ques-
tions in it were answered in the handwriting of the physician. These ques-
tions and answers were marked as the second part of the application papers,
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and were forwarded immediately by direct mail to the medical director of the
company at New York. That part of the application which included questions
to be answered by the insured, McConnell took home with him, in order to be
accurate as to certain facts in family history, which he was required to give.
He did not return the paper until the 29th of April, and dated it as of that day.
The application having been accepted by the insurance company, the policy
was forwarded to the general agents of the company at Cincinnati, bearing the
date of that part of the application which had been forwarded by the medical
examiner, and not that of the first part of the application, containing the an-
swers by the applicant himself. The policy did not reach Knoxville before
May 9th, and was then delivered to the insured. He took the policy without
complaint of the fact that it was dated upon the 27th of April, and the subse-
quent payments required under its terms were to be made on the 27th of July,
the 27th of October, and the 27th of January. It is now contended, and this
is the gravamen of the bill, that the policy should have been dated when it
was actually issued by the company, and the times for subsequent payments
should have been fixed with reference to that date, and not with reference to
the date of the medical examination. It is argued that, because there was no
insurance upon the life of McConnell until the 9th or 10th of May, when the
policy was delivered to him, he was made to pay $20 for two months’ insur-
ance, instead of three months, in accordance with the contract, and that the
dating back of the policy was merely nugatory and illusory, for it could have
no effect by relation. The ground of the bill is that the policy was dated April
27th by mutual mistake, each intending to make the date later at least by two
days, which was the date of McConnell’s application,

Jerome Templeton, for appellant,
Frank Sparlock, for appellee.

Before TAFT and LURTON, Circuit Judges, and SEVERENS, Dis-
trict Judge.

TAFT, Circuit Judge (after stating the facts as above). The ae-
tion of the circuit court in dismissing the bill was right., The policy
could not be reformed except on the ground either of fraud or a com-
mon mistake of the parties. There is not the slightest evidence of
fraud on the part of the insurance company. The reason why the
date of the policy was made April 27th is palpable from an examina-
tion of the medical examiner’s report. That was taken to be the
date of the application, as, indeed, it was. The fact that the part of
the application signed by the applicant was dated upon the 29th of
April is not material, because all the circumstances show that the ap-
plication was in fact made when McConnell visited the local agent’s
office, and submitted himself to a medical examination. Such an
examination involves expense to the company, and is, of course, never
had before an application for insurance is made. Now, it is quite
true that the applicant, upon examining his policy, and finding it
dated the 27th of April, when he did not receive it until the 9th of
May, might have objected to the date, and might have requested that
the dates be changed. In such a case the company could either have
declined the insurance, or acquiesced in the suggestion.. But until
;the policy was delivered, and the money paid, the contract of insur-
ance was not entered into by the parties. We can only gather the in-
tention of the parties from the face of the contract itself and the sur-
rounding circumstances. The slightest examination of the policy
by the insured would have shown him that the quarterly payments
fell due on quarters calculated from the 27th of April. If he did not
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consent to this, he should then have objected. He made no objection.
The evidence shows that he received notice that his premium was due
on the 27th of July. Indeed, it shows that two motices were sent,
and that he certainly received one, No objection was made on his
part to the date at that time. Equlty will reform written contracts
when it is made clearly to appear that a different contract from that
which was written was actually agreed to by the parties, and that by
a common mistdake a writing was signed which did not embody the
agreement actually made, but a different one. The contract in thig
case was made up of the application and the policy. - Of the applica-
tion, part is dated the 27th of April and part the 29th of April. The
policy is dated the 27th of April. There is nothing on the face of the
‘application to show when the applicant desired the policy to be dated.
We only know that the insurance company did date the policy upon
the 27th of April, fixing the subsequent times of payment with refer-
ence to that; and we know the insured received the policy without
objection, and received notice to pay subsequent payments without ob-
jection. There is, therefore, not the slightest evidence to show that
the dates of the policy for payment were in any respect different from
that which the parties intended them to be. That being true, there
is no ground for a reformation of the contract. This is in accord
with the conclusion reached by the circuit court of appeals for the
Eighth circuit in the case of Insurance Co. v. McMaster, 30 C. C. A.
532 87 Fed. 63.

It is said that the failure on the part of the insured to pay his
premium on the 27th of July cannot work a forfeiture, because, under
the law of New York, by which this policy, in accordance with its
terms, is to be construed, no policy of insurance can be declared for-
feited or lapsed by reason of nonpayment, when due, of any premium
unless a written or printed notice, stating the amount of such pre-
mium due on such policy, the place where it should be paid, and the
person to whom the same is payable, shall be duly addressed and
mailed to the person whose life is insured; and no such notice, it is
said, was sent in thig case. - The New York statute provides that the
affidavit of an officer, or any one authorized to mail such notice, that
the same has been placed in the mail, shall be presumptive evidence
that such notice has been duly given. The written and oral evidence
that the notice in this case, properly addressed to McConnell, was duly
sent, more than 35 days before the date upon which the premium was
required to be paid upon the policy, from New York, was complete.
It also appears that what was called a “courtesy notice” of the same
character was sent by the general agents from the Cincinnati office
some three weeks before the 27th of July. Tt is said that the sending
of the New York notice is not satlsfactorlly shown, because the ste-
nographer of the insured testified that she never saw a notice from
New York City, but only one from Cincinnati, and because a thorough
search among the papers of the deceased does not show the presence
among them of the New York notice. This is immaterial, except as a
circumstance having some tendency to show that it was never mailed;
and in this case the evidence of its having been mailed is quite satis-
factory. The statute only requires that the netice shall be mailed to
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the right address. Its failure to reach the insured is a rigk which the
statute evidently intends the insured shall run. The duty of the com-
pany is fully complied with, and the forfeiture imposed by the terms of
the policy not affected, if the required notice is duly mailed.

Again, it is contended that the second installment of the premium
was paid to the agent of the defendant on July 28th, and that the
defendant ratified the same. It appears that on the day after the date
when the premium fell due, a friend of McConnell, learning of his ac-
cident, went to the bank, which was the collecting agent for the in-
surance company, and tendered the amount due upon the installment,
a signed receipt for which the bank held. The cashier of the bank
then gave the receipt, dating it back one day, to the 27th of July, and
received the money. There was a considerable delay in the forward-
ing of the money by the agent to the company at New York, so that
it was not received in New York until the 19th of August, and its
payment was not explained until the 27th of September, 1893, by
the president of the bank which issued the receipt and took the money:.
The proofs of death were not received in New York until the 29th
of September.  On the 24th of October, 1893, the general secretary of
the company took the money to Knoxville from New York, and paid
it back to the national bank, whose cashier, together with the secre-
tary of the defendant company, went to the friend of McConnell
who had paid the money, and returned it to him. He had agreed to
hold the receipt, and return it to the bank, should the delivery of
the receipt be found not to be proper; but when the money was paid
him it appeared that he had turned the receipt over to the adminis-
trator of the insured. We find nothing in this circumstance to justi-
fy the contention that the company is now estopped to rely on the
forfeiture by a failure to repay immediately the money which was paid
under the circumstances above detailed. To say the least of it, the
antedating of the receipt was a very peculiar proceeding, and while
the fact that the receipt was antedated was subsequently brought to
the attention of the company, delay incident to a proper investigation
would certainly not work an estoppel in favor of the beneficiary, who
at that time had not herself paid the money.

Finally, it is contended that this policy is to be construed as a
policy for a year, upon which a quarter of the premium has been paid,
and three-quarters remains due as a credit to the company. The case
cannot be distinguished in this regard from Insurance Co. v. Sheridan,
8 H. L. Cas. 745, where the policy was in all substantial respects simi-
lar to the one under consideration. It is an annual policy, but it
is an annual policy on which the premium is payable by quarterly in-
stallments, leaving the insured at liberty to drop it at any quarter,
and imposing no liability on the part of the company unless the quar-
terly payment is made at the end of the quarter. If, however, the
insured die at the end of the first quarter of the current year, the in-
surance company receives only one-quarter of the annual premium,
instead of the whole. It has insured the deceased for a year, subject
to his voluntary default. He has died, and the policy is earned. He
should pay the whole year’s premium therefor, but has only paid one
quarter’s premium. To meet this injustice, the proviso is introduced
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that, if the insured should happen to die before the whole of said quar-
terly payments.shall become due, then the company shall be en-
titled to deduct preminms for all the subsequent guarters of that cur-
rent year from the ameunt of the policy. That proviso is not meant
to apply to;the case of a defaulted payment, but only to a case where
the payments are regularly. made as.they become due, and where all
the installments have not become due on the death of the insured. In
this case there was a failure to pay a quarterly installment on the day
fixed. As a consequence, the policy became forfeited, and all liability
thereon ceased. The decree of the circuit court is affirmed.

GORHAM MFG. CO. v. EMERY-BIRD-THAYER DRY-GOODS CO. et. al
(Circuit Court, W. D. Missouri, W. D. February 13, 1899.)
No. 2,078, ‘

1. UnratR COMPETITION—EVIDENCE PROCURED BY DECELT.

An agent of complainant, which was & manufacturer, purchased an
article from a saleswoman in defendant’s store, being distinectly told that
it was not of complainant’s manufacture; but after the purchase, by a
false statément to the clerk, he induced her, for the purpose of obliging
him, to mark -the duplicate sale bill delivered to him: with the purchase

. to indicate that the article was of complainant’s make. He¢ld, that com-
plainant could not avail itself of such fact as evidence in support of a
claim that defendant sold other goods as those of complainant.

2. SAME—FRAUDULENT INTERT—NOTICE TO DEFENDANT.

A fraudulent intent is of the essence of unfair competition in trade; and,
where a manufacturer believes a dealer to be selling the goods of another
as his, he should give the dealer notice, and an opportunity to desist, be-
fore brmving suit.

8. 8AME—SELLING GooDS A8 THOSE OF ANO’I‘HER MARER. .

Complainant, in its bill, charged defendant with unfair -competition, in
selling goods of other makers as those of complainant. The sole evidence
of any such sales was the testimony. of agents of complainant, sent for the
purpose of procuring evidence, which was not very satisfactory, and failed
to show a single sale to a bona fide purchaser, or any motive therefor, or
that defendant knew of the sales so made; but, on the contrary, showed
that it did not know of them, and that the representations made by its
clerks were contrary to its orders and rules. It was further shown that
no notice of any claim of such conduct was given to defendant until suit
was brought; and the evidence tended to show that the real purpose of
the suit was to prevent the defendant from selling complainant’s goods,
because. it sold them at a lower price than competing dealers, and than
complainant regarded as for its best interests. Held, that such evidence
was wholly insufficient to establish a right to relief.

4, SAME—RIGHT OF MANUFACTURER TO CONTROL PRICE OF G00DS—PURCHASE
IN OPEN MARKET.

When a manufacturer parts with his goods, and they go upon the
market, any: third person has the right to purchase and sell them as he
pleases; and the courts will not aid the manufacturer in suppressing their
sale by a purchaser at prices which do not meet his approval by permitting
him, in litigation brought under the guise of protecting his trade-mark
or to suppress unfair competition, to examine the defendant or his wit-
nesses to discover where the goods were purchased.

5 TEMPORARY INJUNCTION—PERVERSION oF UsE—(CoNTEMPT OF COURT.

The publication in a newspaper, by a party to whom a temporary in-
junction has been granted, of a perverted construction of the purpose and
effect of the injuiiction, before a full hearing on the merits, is a misuse of
the injunction, which constitutes a common-law contempt of court,



