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AMERICAN CREDIT INDEMNITY CO. v. ATHENS WOOLEN MILLS.
(Circuit Court of Appeals, Sixth Circuit. March 7, 1899.)
No. 629,

1. ArPEAL—REVIEW—ACTION TRIED TO COURT.

Where the issues in an action at law, which present mixed questions
of law and fact, are submitted to a circuit court, under Rev. St. § 649,
and a general finding made, no question arising upon the trial is open
to review in the appellate court, under section 700, except rulings made
during its progress, and duly excepted to at the time, which do not
include the general finding of the court; but error may be assigned in
the circuit court of appeals upon a material defect apparent on the
record proper, which would have been fatal on a motion in arrest of
judgment after verdict.

2. INSURANCE — INDEMNITY AcA1¥sT Loss BY INSOLVENCY OF DEBTORS—CoX-
STRUCTION OF CONTRACT.

A Dbond insuring the obligee, a manufacturer, against loss by the insol-
vency of its debtors, provided that “no loss shall be proven after its
expiration, provided, however, that, in case this bond is renewed, and
the premium on such renewal is paid, at or before the expiration of this
bond, loss resulting after such date of expiration, on shipments made
during the term of this bond, may be proven during the term of the
renewal bond next immediately succeeding.” Held, that as to such a loss,
a renewal having been made, in view of the language of both bonds,
the question of what constituted insolvency was governed by the terms
of the first bond, and not by those of the second, under which the in-
solvency occurred and the loss was proved.l

In Error to the Circuit Court of the United States for the Eastern
District of Tennessee,

J. B. Sizer, for plaintiff in error.
F. H. Mansfield, for defendant in error.

Before TAFT and LURTON, Circuit Judges, and SEVERENS, Dis-
trict Judge.

TAFT, Circuit Judge. This was a bill of complaint filed in the
chancery court of McMinn county, Tenn., by the Athens Woolen Mill,
a corporation organized under the laws of Tennessee, against the
American Credit Indemnity Company, organized under the laws of
Missouri, to recover an amount alleged to be due under a policy of
credit insurance, or, as it is called by the company issuing it, “a bond
of indemnity.”” The cause was removed, on the ground of diversity
of citizenship, to the court below, and was placed upon the law docket,
a jury was waived in writing, and the cause was submitted to the
court, which entered the following judgment:

“This cause was heard before the Honorable C. D. Clark, judge, etc.,
without the intervention of a jury, a jury having been waived by stipulation
in writing, signed by plaintiff and defendant; and the court, having heard
the evidence and argument of counsel, finds the issues joined in favor of the
plaintiff, and that the defendant is justly indebted to plaintiff, principal and
interest to the present date, in the sum of three thousand one hundred and
thirty-eight dollars and eight cents. It is therefore adjudged by the court
that Athens Woolen Mill recover of American Credit Indemnity Company said
sum of three thousand one hundred and thirty-eight dollars and eight cents

1 As to credit insurance, see note to Indemnity Co. v. Wood, 19 C. C. A. 271.
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($3,138.08), together with all the costs of this cause, for both of which exe-
cution will issue. To which action of the court in finding the issue in favor
of the plaintiff, and rendering judgment against the defendant, the defendant
excepts; and thereupon the defendant moved for a new trial, which motion,
being. considered by the court, is overruled, and defendant excepts.”

No exceptions to the rulings of the court upon which errors have
been assigned were taken in the progress of the trial.

It is well settled that where, in an action at law, issues which pre-
sent mixed questions of law and fact are submitted to a circuit court
of the United States, and are tried by it without a jury, under the pro-
visions of section 649 of the Revised Statutes, and the court makes a
general finding, nothing is open to review in the appellate court ex-
cept the rulings of the circuit court in the progress of the trial, and
such rulings do not include the general finding of the circuit court.
Insurance Co. v. Hamilton, 22 U. 8. App. 386, 11 C. €. A. 42, and (3
Fed. 93. In such a cause, however, it is not too late to allege as error
in the circuit court of appeals a material defect apparent on the rec-
ord proper, which would have been fatal upon a motion in arrest of
judgment after verdict; but only such material defects, and not the
evidence, may be reviewed. Id., 22 U, S. App. 548, 11 C. C. A. 42, and
63 Fed. 93.

The only ground, then, which the plaintiff in error can urge for
reversal, is that the judgment was erroneous upon the face of the
pleadings. These were the bill, the answer, and the replication,
which, though in name and form pleadings in chancery, were in fact,
by the order transferring them to the law docket, treated as common-
law pleadings. The replication, being according to the form of equity,
was one denying all facts averred in the answer, except such as were
averred or admitted in the bill. In support of the judgment, it is to
be presumed that all the averments of the bill were proven, and that
all the averments of the answer not admitted by the bill were dis-
proven. The burden is on the plaintiff in error in this case to show
that, upon the face of complainant’s bill, the judgment entered was
€IToneous.

The bill avers that on November 23, 1893, in consideration of $145,
the defendant company issued to complainant its bond of indemnity
No. 1,540, guarantying complainant against loss to the extent of not
exceeding $5,000, “resulting from insolvency of debtors, as therein-
after defined,” over and above a net loss of $1,125 first to be borne
by complainant on total gross sales of $125,000, to be made between
the 1st of January, 1894, and December 31, 1894; that, by the terms
of the bond, it expired on December 31, 1894; that, by clause 8 of
its conditions, it was provided that “no loss can be proven after the
expiration, provided, however, that, in case this bond is renewed, and
the premium on such renewal is paid at or before the expiration of
this bond, loss resulting after such date of expiration, on shipments
made during the term of this bond, may be proven during the term of
the renewal bond next immediately succeeding”; that by clause 11 it
was stipulated that “the term ‘insolvency of debtors,” wherever used
in this bond, is agreed to be general assignments of, or attachments
against, insolvent debtors, the absconding of debtors, or executions
in favor of the indemnified returned unsatisfied during the term of the
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bond, or the remewal thereof, as aforesaid.” Complainant further
averred that it sold and delivered a large amount of goods to Waxel-
baum & Son, a business firm in Macon, Ga., during the life of bond
No. 1,540; that, before the evplrdtlon of the bond complainant re-
newed it, paying the required premium, and received bond No. 2,443
in renewal; that in nearly all respects this bond was like the old;
that its eighth condition was:

“In case this bond is renewed, and the premium on such renewal is paid,
at or before the expiration of this bond, loss resulting after said date of ex-
piration, upon shipments made during the term of the bond, may be proven
under such renewal bond, in accordance with the terms and conditions of
such renewal. In case this bond is a renewal, and the premium has been
paid at or before the expiration of the preceding bond, losses occurring during

the term of this bond, on shipments made during the term of said preceding
bond, may be proven hereunder.”

Complainant further averred that Waxelbaum & Son failed during
the term of renewal bond 2,443; that their affairs were placed in the
hands of a receiver; that they were so utterly insolvent that their
estate would pay but five or six cents upon the dollar; that complain-
ant at once notified defendant, and brought suit upon its claim of
$3,943.97, owing from the insolvent firm, recovered judgment in a
Georgia court, and issued execution thereon, which was returned
nulla bona, of which defendant was notified; that there has been no
final settlement of the Waxelbaum receivership suit, and that the de-
fendant company refused to pay on the ground that the insolvency
agreed upon as the ground for recovery had not yet arisen. Com-
plainant further averred that the amount of its sales between January
1, 1894, and December 31, 1894, was $156,583.91; that the amount
due from Waxelbaum was $4,159.95; that complainant must bear loss
of nine-tenths of 1 per cent. of the total sales, which, being deducted,
left $2,750.70 as the amount due from defendant.

The answer set out, as clause No. 11 of bond No. 2,443, the follow-
ing:

“The term ‘insolvency of debtors,” whenever used in this bond, is defined
to be: Where a debtor shall have made a general assignment for the bhenefit
of creditors; where an attachmentc for a debt for merchandise sold during
the term of this bond shall have been levied on his general stock in trade;
where a writ of execution shall have been issued against him in favor of the
indemnified, and returned unsatisfied, except where such execution has been
so issued and returned after receiver has been appointed of the property of
such debtor; where a receiver of the general stock in {rade of a debhtor shall
have been appointed, and the amount of the claim of the indemnified has been
ascertained by decree, in which event the net amount due at the time of ad-
justment -shall be included in the calculation of losses under this bond; where

a debtor’s general stock in trade shall have been sold under an execution or
other legal process in favor of the indemnified.”

It is doubtful whether we ought to consider the foregoing clause
as before us in reaching a conclusion in this case. The complainant
in his bill proposed to file bond No. 2,443 during the progress of the
cause, but it was not attached as an exhibit or part of the bill. The
averment of the answer that clause No. 11 of bond No. 2,443 was as
given above would seem to be denied by the general replication, and
so presumably disproven by the evidence. It is not necessary for us,
however, to decide this point; because, even if we assume clause No.
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11 to be as set forth in the answer, it will not change our conclusion.

The question before us is one of construction. Is the loss guaran-
tied against under clause 8 of bond 1,540, in case of a renewal, loss
resulting from insolvency, as defined in that bond, or as defined in the
renewal bond 2,443? 1If the former, then the judgment is supported
by the averments of the bill; if the latter, then, because the affairs
of the debtor firma were in the hands of a receiver, a judgment, execu-
tion, and nulla bona return are not the test of insolvency, and the
plaintiff’s case is not made out. The exception as to the receivership
was a new provision of bond No. 2,443.

Clause 8 of No. 1,540 was of a somewhat illusory character. It did
not become operative and binding until renewal, and it was, of course,
possible for the insurer to modify the effect of clause 8 by the terms of
the very renewal upon which alone it became his contractual obliga-
tion. These contracts of indemnity are merely contracts of insur-
ance, carefully framed, to limit as narrowly as possible the liability
of the insurer, and doubtful expressions in them are to be construed
favorably to the insured. Supreme Council Catholic Knights of
America v. Fidelity & Casualty Co., 22 U. 8, App. 439, 11 C. C. A. 96,
and 63 Fed. 48; Guarantee Co. of North America v. Mechanics’ Sav.
Bank & Trust Co., 47 U. 8, App. 91, 26 C. C. A. 146, and 80 I'ed. 766.
Taking clause 8 of bond No. 1,540 alone, it cannot be doubted that “the
loss resulting after such date of expiration on shipments made during
the term of this bond,” which was to be proven during the term of
the next renewal bond, was intended to be the same kind of a loss as
that for which the bond was given, to wit, a loss resulting from in-
solvency, as in bond No. 1,540 defined. This eonclusion is enforced
by the language of clause 11 in bond No. 1,540, in which it is agreed
that insolvency shall be return of judgment executions unsatisfied
during the term of the bond or the renewal thereof aforesaid. Does
clause 8 of bond No. 2,443 indicate an intention to change the char-
acter of the loss upon goods sold during the life of the previous bond,
for which the insurer should become liable? The material words of
that clause are: “In case this bond is a renewal, * * * losses
occurring during the term of this bond on shipments made during the
term of said preceding bond may be proven hereunder.” Does proof,
under the renewal bond, require that the insolvenecy shall be estab-
lished according to the definition of that bond? Standing alomne, it
may be conceded that this would be the natural meaning of the words;
but we are to construe this clause with clauses 8 and 11 of bond No.
1,540. We are to consider that, by that clause, it was clearly intend-
ed to extend the benefit of the old bond to cover sales of goods made
under that bond, though losses thereon did not accrue during its life;
and we ought not to defeat that intention and just expectation of the
assured, unless the words of the renewal bond necessarily require it.
Do they require it? We think not. In the light of the circumstances
and the necessity for reconciling the clauses of the two bonds, the
words of the clause 8 of bond No. 2,443 may be reasonably construed
to mean merely that the formal proof of loss is to be made under the
renewal bond and during its life, while clauses Nos. 8 and 11 of bond
No. 1,540 shall be given effect by holding that the fact of the loss is
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1o be settled by the terms of the old bond. Settled in this way, it is
not disputed that the averments of the bill are ample to support the
judgment. The judgment of the circuit court is affirmed.

In re LITTLE RIVER LUMBER CO.
(District Court, W. D. Arkansas, Texarkana Division. March 16, 1899.)

1, BANKRUPTCY—PREFERENCES.

Where a solvent corporation pledges and delivers to two of its stock-
holders policies of insurance on its property, with a clause in such poli-
cies making any loss thereunder payable to such stockholders “as their
interest may appear,” as collateral security for loans made by them to
the corporation to enable it to enlarge its business, such pledge does not
constitute a preference in favor of those creditors, within the meaning of
the bankruptey act, although the policies expired and were renewed,
without any new agreement as to the pledge of them, at a time when the
corporation was insolvent, and within four months before the filing of a
petition in bankruptcy against it; and a loss having occurred before the
adjudication in bankruptcy, and the creditors having received the pro-
ceeds of the policies, they will not be required to surrender the same,
but may prove their claims against the corporation for the balance of the
debt.

2. StaTUTE OF Frauns—PART PERFORMANCE.

A parol agreement between a corporation and one of its stockholders,
by which the former agrees to pledge to the latter policies of insurance
on its buildings as collateral security for advances to be made to enable
it to enlarge its business, executed by the delivery of the policies and the
furnishing of the sum agreed, is not within the statute of frauds, re-
quiring written evidence of a contract not to be performed within a year;
being saved by part performance.

3. SAME—~FRAUDULENT CONVEYANCES.

A contract by which a corporation pledges to one of its stockholders
policies of insurance on its buildings as collateral security for advances
to be made to enable it to enlarge its business is not within a statute
(Sand. & H. Dig. Ark. § 3472) providing that “every conveyance or as-
signment of any estate or interest in lands, or in goods and chattels, or
things in action, or of any rents issuing therefrom, and every charge upon
lands goods, or things in action or upon the rents and profits thereof

* * made with intent to hinder, delay, or defraud creditors,” shall
be void, as policies of insurance do not fall within any of the classes of
property enumerated.

In Bankruptcy. On exceptions to the allowance of the claim of
O’'Dwyer & Ahern, proving creditors.

The Little River Lumber Company is a corporation organized under the
law of Arkansas. O’Dwyer & Ahern are merchants and partners doing busi-
ness at Texarkana, Ark. They were both stockholders of the Little River
Lumber Company, and owned a large majority of the stock. In 1897 O’Dwyer
was treasurer. In 1898 Ahern became president, and O’'Dwyer continued as
treasurer. In the fall of 1897, about October, the Little River Lumber Com-
pany, at a meeting of the stockholders, concluded to enlarge its business by run-
ning the mill on full time. It was solvent at that time, but to carry out the
scheme to enlarge its business it required money. It had no means of raising
it, except through the assistance of (’Dwyer & Ahern. It was accordingly
agreed by the company and O’Dwyer & Ahern that the company should insert
in all its insurance policies the usual clause, making the insurance ‘‘payable
to O'Dwyer & Ahern as their interest might appear,” and deliver them to
O’Dwyer & Ahern as collateral security for any advances they might make,
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and also to secure them for guarantying the Texarkana Natiomal Bank for
any moneys advanced by it to the Little River Lumber Company. This agree-
ment was in parol, and was carried out. Accordingly the business was en-
larged as contemplated. The company bought large bills of goeds from
O'Dwyer & Ahern, and drew large sums of money from the Texarkana Bauk.
During the year 1898, as the old policies expired, new policies were taken
out, containing the “loss-payment clause” as before, and delivered to O'Dwyer
& Ahern, who continned to guaranty the bank for advances, and to sell
goods to the company. On December 29, 1898, the mill burned. At the fime
it burned, the company was insolvent, and had been since the spring of 1898,
a few months after the agreement was entered into. At the time of the
fire the company owed O’Dwyer & Ahern for advances made by the bank,
and guarantied or taken up by them, and for goods sold, $18.511.90, and held
insurance policies for $11,950, under the parol agreement referred to. This
parol agreement was never expressly renewed, but the parties thereto con-
tinued the original arrangement, as stated, up to the fire, in December, 1808.
On January 11, 1899, a petition in involuntary bankruptey was filed against the
Little River Lumber Company, and on the 14th day of January, 1899, it was ad-
judged a bankrupt. O'Dwyer & Ahern now offer to prove up claim against the
bankrupt corporation for the full amount of their claim, less the amount of in-
surance policies. The referee held that they could not prove up their claim
until they surrendered their policies., The case is betore the judge for review,
upon the application of O’Dwyer & Ahern. !

Williams & Arnold, for proving creditors,
Kirby & Carter, for opposing creditors,

ROGERS, District Judge (after stating the facts). The question
is whether the creditors should be compelled to surrender the in-
surance policies before they are allowed to prove up their claim.
Or, to put it in another form, have they received a preference, with-
in the meaning of the bankrupt law, and therefore not entitled to
prove their claim until they surrender the policies, or the proceeds
thereof, which in this case constitutes, if at all, the preference?
It is important to understand the nature of the contract between the
parties. It is settled law that O'Dwyer & Ahern acquired no inter-
est whatever in the policies by reason of what is called the “loss-
payment clause,” for the reason that it does not appear that they
had any insurable interest in the property covered by the policies.
The law is believed tp be settled in this country and in England that
the assured must have an interest in the thing insured, and that, if
he has no interest in the property insured when it is destroyed, he
is not injured by the destruction, and therefore is not entitled to
recover. Bibend v. Insurance Co., 30 Cal. 79, and cases there cited.
I do not stop to inquire whether a mere stockholder in an insolvent
corporation has such an interest in the property of the corporation
as ig insurable. I pass both these questions, to look further into the
nature of the agreement; for it is evident that while both parties,
no doubt, relied, at the time the agreement was made, on the “loss-
payment clause,” they also looked beyond that, because they agreed
that the policies should be delivered to O’Dwyer & Ahern. De-
livery was not necessary at all, if the “loss-payment clause” was
available to them. So far as that clause was concerned, possession
of the policies was wholly unimportant. The clause spoke for it-
self, and gave the insurance companies notice as to whom the pay-
ment should be made. These policies, by the agreement, were to be
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delivered, and they were delivered, in the beginning, before the
moneys or credits were extended,and afterwards, when renewed, im-
mediately upon the renewal. From this it may be fairlyinferred that
the original agreement was by both parties regarded as in force
when the renewals were made. What was the effect of this agree-
ment? It simply pledged the policies as collateral for the moneys
and credits given. It was not a sale of the policies. They were at
all times the property of the Jumber company, and it had only to pay
what it owed O’Dwyer & Ahern, under the agreement, to be entitled
to their possession. True, after the fire, the company, by its officers,
formally assigned the policies to O’'Dwyer & Ahern,—as O'Dwyer
says, to facilitate their collection; but if this assignment was void,
under the bankrupt law, it did not deprive O'Dwyer & Ahern of the
rights vested in them by the pledge. Prior to the fire these policies
were not assets, like notes, mortgages, and other choses in action,
to which creditors could look for security. Indeed, the company
could not collect them. There had been no loss, and their collec-
tion depended on the loss. When the loss did occur, O’'Dwyer &
Abern held them as collateral, and equity, eo instanti, assigns the
proceeds to them, because they held the policies under the pledge.
Cromwell v. Insurance Co., 44 N. Y. 42. In Bibend v. Insurance
Co., 30 Cal. 86, the court said:

“Courts of equity are in the habit of giving effect to assignments of trusts
and possibilities of trusts, and contingent interests and expectancies, whether
they are in real estate or in personal property, as well as to assignments
of choses in action. Contingent rights and interests are not ordinarily as-
signable at law, but they are in equity. Assignments of such rights and
interests, in being, are upheld and enforced by courts of equity. And, more
than this, these courts support and give effect to assignments of ‘things
which have no present actual or potential existence, but rest in mere possi-
bility,—not, indeed, as a present, positive transfer, operative in preesenti, for
that can only be done of a thing in esse, but as a present contract, to take
effect and attach as soon as the thing comes in esse’ 2 Story, Eq. Jur. §
1040; Mitchell v. Winslow, 2 Story. 638, 644, Fed. Cas. No. 9,673. In Mitchell
v. Winslow, Mr. Justice Story cites many authorities supporting this doctrine,
and refers particularly to the opinion of Viece Chancellor Wigram in Langton
v. Horton, 1 Hare, 549, as exceedingly cogent in its reasoning and satisfactory
in its conclusions, and he then says: ‘It seems to me a clear result of all
the authorities that wherever the parties, by their contraect, intend to create
a positive lien or charge either upon real or personal property, whether then
owned by the assignor or contractor or net, or, if personal property, whether
it is then in esse or not, it attaches in equity as a lien or charge upon the
particular property, as soon as the assignor or contractor acquires a title there-
to, against the latter, and all persons asserting a claim thereto under him,
either voluntarily, or with mnotice, or in bankruptcy.’ The case of Field v.
Mayor, etc.,, 6 N. Y. 186, is in support of the cases already mentioned, and is
referred to in Pierce v. Robinson, 13 Cal. 123, a% declaring the settled doctllne
of equity on the subject.”

Is the equitable assignment thus made, of the proceeds of a policy
thus pledged, more than four months before bankruptcey, in violation
of the bankrupt act? If so, of what provision? The referee was of
opinion that the transaction was in violation of paragraph b of sec-
tion 3, which is as follows:

“A petmon may be filed against a person who is insolvent and who has com-
mitted an act of bankruptey within four months after the conunission of such
act. Such time shall not expire until four months after (1) the date of the
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recording or registering of the transfer or assignment when the -act consists
in having made a transfer of any .of his property with intent to hinder, delay.
or defraud his creditors or for the purpose of giving a preference as hereinb:-
fore provided, or a general assignment for the benefit of his creditors, if 1y
law such recording or registering is required or permitted, or, if it 45 not, frcmi
the date when the beneficiary takes notorious, exclusive, or continuous posses-
sion of the property unless the petitioning ereditors have received actual notice
of such transfer or assignment.”

The referee comments on this paragraph as follows:

“In order to avoid the charge of preference, as made, and to take the
transaction from under the jurisdiction of the bankrupt law, the preferred
creditor must have had no knowledge of the insolvent condition of the bank-
rupt; or, where recording or registering is neither required nor permitted.
there must have been, somehow or somewhere, in some definite shape, form.
or manner, actual notice to the creditors of such transfer or assignment of
the property four months before the filing of the petition in bankruptcy, in
order that the period allowed after actual notice within which to file the
petition has had time to expire. The time of actual notice of the transfer
of the property in this case begins to run after the fire, in January, 1899, and
within the statutory period of four months required before the filing of the
petition. Therefore the act of preference charged against the firm of O’Dwyer
& Ahern, and admitted to be true by that firm, and also by the Little River
Lumber Company, is clearly within the provisions of section 3, par. b, of the
bankrupt law.” !

To this I cannot agree. The parts of the section relied on by the
referee are the parts italicized in the quotation supra. In the first
place, these insurance policies were not property, within the mean-
ing of the bankrupt law. They were mere contracts to indemnify
the assured in the event there was « loss by fire. The assured could
not collect them, unless there was a loss by fire. They were not an
asset to which creditors could look for any security until a loss had
occurred. Stout v. Milling Co., 13 Fed. 804. They were, however,
assignable in equity, and, before the loss, had been hypothecated to
O’'Dwyer & Ahern as collateral. But, if the policies were property,
in order to contravene the section referred to they must have been
transferred “with intent to prefer such creditor over his other cred-
itors.,” Bankr. Law, § 3, pt. 2. In my opinion, there is an entire
absence of any evidence to establish any such intent at the time the
policies were pledged or renewed. Moreover, the company must
have been insolvent when pledge was made. Id. When the origi-
nal pledge was made, the evidence shows, the company was solvent.
It was insolvent when most of the policies were renewed, and most
of them were renewed more than four months prior to the bank-
ruptey of the company. But I am of opinion that the renewals do
not affect the question at all, for the reason that the policies were
not property, not an asset to which creditors at that time could look
for security, and because I think the remewals relate back to the
original agreement made in October, 1897. The renewals were mere
substitutions for the originals.

The referee was of opinion that the notice referred. to in clause 1,
par. b, § 3, Bankr. Law, began to rup after the fire. To this I can-
not agree, even if the policies were treated as property. The trans-
fer of these policies was not required by any law to be recorded
or registered in order to give notice.  In:this case the notice began
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when the beneficiary took either “notorious, exclusive or continuous
possession,” unless the creditors had “actual notice of such transfer
or assignment prior thereto.,” The evidence does not show that
“notorious” possession was taken, or that the creditors had “actual
notice” before the fire of the transfer of the policies; but it is con-
clusive that O’Dwyer & Ahern had both “exclusive and continuous
possession” of them at all times after they were pledged, and, ex-
cept as to the last policies renewed, this occurred more than four
months before the petition in bankruptcy was filed.

But suppose the court is in error on these questions. The bank-
rupt law does not require an insolvent to cease business. It does
not prohibit him from borrowing money and securing the borrower,
or from buying goods and securing the seller. What it forbids is
the giving of a preference to an existing or prior creditor, or secur-
ing a previous debt. In this case O'Dwyer & Ahern took the se-
curity, and then furnished the goods and money. This did not
diminish the company’s assets, or injure other creditors. The effect
of the transaction was that O’'Dwyer & Ahern took these policies,
which were not at the time assets on which the general creditors
could rely for their gecurity, and the value of which, at best, de-
pended on the loss by fire, and in consideration thereof increased, by
the amount of the goods sold and money advanced, the real assets
to which the general creditors could look as security for their debts.
This was certainly no fraud on the estate, and none on the other
creditors. Tiffany v. Institution, 18 Wall. 375. Sections 60 and 67
of the bankrupt law both have reference also to preferences, but
there is nothing in either to change the result. I conclude that noth-
ing done by the company or the creditor prior to the fire was for-
bidden by the bankrupt law.

It is insisted that the transaction is prohibited by section 3469,
Sand. & H. Dig., which is as follows:

“Sixth. To charge any person upon any contract, promise or agreement
that is not to be performed within one year from the making thereof, unless
the agreement, promise or contract upon which such action shall be brought,
or some memorandum or note thereof, shall be made in writing, and signed

Ly the party to be charged therewith, or signed by some other person by him
thereunto properly authorized.”

The referee correctly decided that the transaction was taken out
of the provisions of that statute by part performance.

It is also contended that it ig within section 3472, Sand. & H. Dig.
(Statute of Frauds), which is as follows:

“Every conveyance or assignment, in writing or otherwise, of any estate
or interest in lands, or in goods and chattels, or things in action, or of any rents
issuing therefrom, and every charge upon lands, goods or things in action,
or upon the rents and profits thereof. and every bond, suit, judgment, decree
or execution, made or contrived with the intent to hinder, delay or defraud
creditors, or other persons, of their lawful actions, damages, forfeitures, debts
or demands, as against creditors and purchasers prior and subsequent, shall
be void.”

I am of the opinion that this section has no application to a con-
tract of the nature of the one in question, for the reason that the
policies of insurance do not fall within any of the class of property
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named in the statute, and for the additional reason that there is no
evidence that they were pledged with the intent condemned by that
statute. Bibend v. Insurance Co., 30 Cal. 88.

Other questions of fact and law have been discussed in the elabo-
rate briefs of counsel, but I do not regard them as affecting the re-
sult, and therefore do not notice them here.

Deducting $11,548.49, the gross amount collected by O'Dwyer &
Ahern and the bank on the insurance policies, from the claim of
O’Dwyer & Ahern, leaves a balance of $7,949.74, for which amount
the claim of O’Dwyer & Ahern is allowed, and an order will be entered
accordingly.

In re NATHAN.
(District Court, D. Nevada. March 13, 1899)
No. 3.

1. BANKRUPTCY—PREFERENCES—INJUNCTION PENDING PROCEEDINGS.

Where a petition in involuntary bankruptcy has been filed against a
debtor, alleging, as an act of bankruptey, the giving of a chattel mort-
gage on his stock in trade with intent to prefer the mortgage creditor,
and the latter has taken possession of the goods with knowledge that
the debtor was insolvent and that proceedings in bankruptcy had been,
or would soon be, instituted by other creditors, he may be enjoined from
selling or otherwise disposing of the property pending the adjudication
in bankruptcy; and it is immaterial that the mortgage was given to se-
cure a debt contracted in good faith before the passage of the bankruptey
act.

2. SAME.

Pending a petition in Involuntary bankruptcy, the petitioning credit-
ors prayed for an injunction against the holder of a chattel mortgage
on the bankrupt’s stock in trade, alleged to have been given as a fraudu-
lent preference, forbidding him to make sale or other disposition of the
goods which he had taken into possession under the mortgage. He an-
swered that he had sold such goods before actual notice of the proceed-
ings in bankruptcy, but there was evidence that the sale was simulated,
and a mere device to place the property beyond the reach of other credit-
ors, and that he still had control over the property or a portion of it.
Held, that the injunction should issue as prayed.

In Bankruptcy. Rule to show cause why an injunction should not
issue against L. J. Cohn. ‘

On February 22, 1899, Hoffman, Rothchild & Co., Greenebaum, Weil &
Michels, and Brown Bros. & Co., creditors of M. Nathan, petitioned this court
t0 have Nathan adjudged a bankrupt under the bankrupt law of 1898. On
February 27, 1899, they filed a petition, in said proceedings, against I.. J.
Cohn, in which, among other things, it was alleged that: *“On or about the
21st day of February, 1899, your petitioners, being then and there qualified
creditors of said M. Nathan, filed herein a petition praying that said M.
Nathan be adjudged a bankrupt, within the true intent and meaning of the
acts of congress relating to bankruptey, upon the ground that the said M.
Nathan transferred, while insolvent, all of his property to two of his credit-
ors, with intent to prefer such creditors over the other creditors of said M.
Nathan. * * * That saild M. Nathan is insolvent, and that, within four
months next preceding the date of said petition, the said M. Nathan commit-
ted an act ¢f bankruptcy, in that he did heretofore, to wit, on the 14th day of
February, A, D. 1899, and on the 15th day of February, A. D. 1899, at the
city of Reno, county of Washoe, state of Nevada, and within saild distriet,



