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in question and the price at which these cattle could have been sold
at the date specified for delivery, without reference to their price on
the day of the alleged contract, or of its breach a week later. 'Vhat
testimony there is on that point shows that the cattle could not be
bought at the time of the alleged contract for the prices speeified, and
that Langley and Truax were advised of this. They did not, there-
fore, lose an opportunity to purchase at these prices in reliance on the
alleged agreement. They parted with nothing, lost nothing, and
were in no wise affected, by the alleged promise of Estes; for they
were advised immediately of the impossibility of supplying these cat-
tle, if they did not know of it at the time, as I am convinced Langley
did. The case is not within the rule which permits a party, when
there has been a breach of contract, to disregard a notice from the
other party of his repudiation of the contract, and recover damages
as of the date fixed for performance. The reason for that rule is that
the other party is not permitted to chooE'e his own time to discharge
himself from liability, and moreover he may reconsider his determi-
nation to rermdiate. This is a case where the contract is impossible
of performance, and was so when it was made, and Langley knew it.
If Langley's statement is true,-that Estes, immediately after he had
signed the option, regretted his act, and offered $50 to be released,
and that Langley said in reply to this request that he would not
release him for $500,-it tends strongly to show that Langley believed
that he had overreached Estes. In morals, if not in law, the effect of
Estes' request was to rescind the option,-a thing he had a right to
do, in any view of the case, as long as Langley did not accept it. This
conduct on Langley's part places him in a most unfavorable light.
Estes says nothing of the kind occurred, and, if this is true, then Lang-
ley has willfully stated an untruth in order to make it appear, from
Estes' alleged anxiety to be released, that he understood the terms of
the option at the time he signed it. If Estes was deceived in signing
the option, or if, signing it with knowledge, he immediately signified
his anxiety to be released, at a time when, Langley not having ac-
cepted, it was his right to withdraw, but through ignorance of his
right he omitted the necessary formality to effect such withdrawal,
in either event the demand of the plaintiff is inequitable, and must be
denied.

BROW:.\' v. HOWARD et al.
(Circuit Court, S. D. Iowa, C. D. February 27, 1899.)

COKCLUDED-PARTIES.
'Vhere, in a suit against one as administratrix, her individual rights in

the subject of the ac-tion were directly involved. and she, residing beyond
the seas, executed a power of attorney to other defendants to represent
her individuallJ', and she was represented by counsel, who had previously
represented her personally, and who assunwd to represent her individually
as well as administratrix, in the case which was prosecuted to the United
States snpreme court on the theory that she was personally a party, she
cannot claim that she is not individually bound by the decree.

N. T. Guernsey, for complainant.
Henry S. Robbins, for defendant Howard.
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WOOLSON, District Judge. Owing to an illness of some weeks,
and an accumulation of official work meanwhile, I may not attempt a
statement in detail of the issues herein, and the reasons impelling
me to the conclusion reached. Should' I soon find time and oppor-
tunity to give at length such reasons, I will so state them. The de-
cree sought herein to be vacated was entered in Equity 2,285, entitled
"J. H. Walker, William B. Howard, and Others against Anna L.
Brown and Others, as Administratrix, etc." A decree was entered in
this court on October 20, 1893. The decision of this court leading to
such decree is found in 58 Fed. 23. An appeal was taken by defend-
ants therein to the United States circuit court of appeals for the
Eighth circuit, wherein said decree entered in this court, as aforesaid,
in October, 1893, was affirmed. The decision of sald circuit court of
appeals leading to such affirmance is found in 11 C. C. A. 135, 63
Fed. 204. Thereafter defendants applied to the supreme court of the
United States for a writ of certiorari, which said writ was duly issued,
and thereafter said supreme court reversed the said action taken by
said circuit court of appeals and this court, the opinion of said supreme
court being found in 165 U. S. 654,17 Sup. Ct. 453. Following closely
upon the filing in this court of the mandate from said supreme court,
to wit, on June 22, 1897, defendant Anna L. Brown, applied for
leave to amend her answer theretofore filed in said suit, which leave
was denied, and thereupon judgment and decree was entered on said
mandate against said Anna L. Brown, whereupon said Anna L. Brown
filed her petition in the pending suit, and was granted temporary
injunction against enforcing said judgment and decree pending this
suit.
The decisive question herein is as to whether said Anna L. Brown,

in her individual rig-ht, was, in law, a party to said suit, Equity 2,285,
so that she is bound by the decree therein. Upon careful considera-
tion of the matter, I have arrived at the conclusion that this question
must be solved in the affirmative. Without attempting to state all
the reasons impelling me to this conclusion, the following may be
stated:
1. She was represented therein as administratrix by highly repu-

tahle members of the bar of this court, whose authority to represent
her is proven beyond question. The member, since deceased, of said
firm, who personally had charge of this matter for her, is shown to
have also represented her in her own right in various other legal pro,
ceedings and matters aboUt the same time. That on the face of the
plefldings she is such a party in her individual right, there can be no
question. That the opposite party in good faith accepted the appear-
ance of counsel as her legal appearance is unquestioned, as well as
that counsel who so appeared for her thus appeared in good faith,
believing he was authorized so to do.
2. Urs..Brown left the United States, and took up her residence in

Europe, about the date of the commencement of said suit, and was
continuously beyond the seas until decree in said suit had been
entered in accordance with the mandate of the supreme conrt. Upon
September 19. 1892 (and previous to the said appearance of counsel for
her personally), Mrs. Brown executed a power of attorney in favor
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of E. L. Marsh and Willis S. Brown (who were her co-defendants in
said suit). This instrument is apparently as broad and compre-
hensive in its terms as it could possibly be made. One claui"e em-
powers her said attorneys in fact "to appear or to authorize any attor-
lley to appear for me in any proceeding which may be instituted
against me, or to which I may be made a party, in respect to my in-
terest in said estate, or in respect to any property which I may re-
ceive therefrom, or which I may own, whether real or personal, situ-
ated, located, or being in the state of Iowa; and to appear in any and
all such proceedings hereinbefore named, or other proceedings to
which I may be made a party, in which it is proper that I should ap-
pear as a party, without service of process upon me; they being
hereby authorized to appear for me in all such proceedings, whether
instituted by them in my name, or whether I am made a party there-
to, in any form, or in which they may deem it necessary that I should
be a party." The evidence shows said Marsh and said W. S. Brown
were present when said amendment was made and said counsel ap-
peared for 1\1rs. Brown in her own right, were present at the trial in
this court, wherein one of the material issues discussed was as to the
right of plaintiffs or of Mrs. Brown in her own right to the bonds in-
volved, read the briefs, etc., printed and used on appeal to circuit court
of appeals wherein the suit was, among others, entitled against Mrs.
Brown in her own right, and that issue-right to bonds and proceeds
-as between plaintiffs and }frs. Brown in her own right was the
material issue involved and discussed. The same is true as to peti-
tion for certiorari, briefs, etc., before the supreme court of the United
States. So that the authorized attornevs in fact of j)Irs. Brown were
cognizant, dming the entire progress o(the case, from the time plain-
tiffs amended and made her a party in her own right, that the counsel
managing the case for defendants were assuming to represent her in
her own right, and that plaintiffs were in good faith relying thereon
as being an authorized representation.
3. In June, 1897, preceding by some months the entry of decree now

sought to be vacated, counsel who had been representing )lrs. Brown
during the later progress of the case presented an application on be-
half of Mrs. Brown for an order permitting her to file in this cause
an amendment to her answer herein. This application is sworn to
by said E. L. Marsh. This application, amendment sought to be filed,
and affidavit all proceed on the theory that Mrs. Brown is already
and regularly in this suit in her own right. It is true that the evidence
shows that neither Marsh nor Brown had authorized, or knew that
Mrs. Brown had not personally authorized, Mr. Kauffman to appear
for her, and that they, as well as her counsel, up to the time of entry
Df final decree, were apparently acting in perfect good faith. But it
is also true that, if counsel had no authority to appear for Mrs. Brown
individually, the trials in this court, in the circuit court of appeals,
and in the supreme court worked great injustice to the plaintiffs, who,
in complete good faith, were relying on such authority having been
conferred as fully as the same was assumed and exercised bv counsel.
With the broad' and comprehensive terms of the letter or" attorney,
above partially quoted, with their attorneys in fact actively taking
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partin;' and being fully informed of, the progress of the suit through
the different courts, and Brown in her individual right wa's
regarded by all persons immediately engaged therein as duly and fully
represented by counsel, and especially the regularly presented applica-
tion for leave to amend, based on the affidavit of Mr. it seems
in no wise unjust to .Mrs. Brown:to hold that she was in law a party
to said suit, and is bound by final decree therein. To hold the con-
trary seems gross injustice to plaintiffs in the original action, whose
reliance, in good faith, on the assumed, as being the duly-authorized,
appearance for Mrs. Brown, is unquestioned. And further, Mr. Kauff-
man, the counsel representing Mrs. Brown on the trial in this court of
the original action, is now dead. If he was assuming to represent
Mrs. Brown, and knew he had no authority so to do, he would have
been guilty of grossly unprofessional conduct. But counsel on either
side in the argument of the pending suit heartily and in most positive
terms exonerated the late counsel from any such imputation. 'I'o the
court, who had so well and so long known such counsel, and who could
most warmly indorse the high tributes which counsel on either side
in argument herein paid to his personal and professional ability and
integrity, the mere suggestion of conduct on his part inconsistent
with the highest character for uprightness personally or professionally
could not for a moment be entertained. We do not have his explana-
tion as to how and whence he obtained, or believed he had obtained,
the authority he exercised to appear for Mrs. Brown. Under the cir-
cumstances, the evidence ought to be clear and convincing before the
decree is set aside. But no injustice is done to Mrs. Brown. Through
her attorneys in fact, who were fully cognizant that her personal, in-
dividual rights as to said bonds were involved, she has had oppor-
tunity to present her full defense, and able counsel attempted so to
present it. That which she now asks to present as a defense to the
original claim was then in existence,and known to her attorneys in
fact, as well as, apparently, to her counsel. Had the record herein
shown personal service of subpcena on her as to her individual mat-
ters, her opportunities to present such defense would not have been
larger than was the case on such trial. If counsel, employed, as she
concedes, to represent her in 'her capacity as administratrix. erred.
and went beyond the terms of his employment, and represented her
individually, the loss resulting therefrom ought to fall on her, rather
than on plaintiffs in such action, who are in no manner chargeable
with complicity therewith.
I will not suggest further. The conclusion is that the eqnities of

the case are with defendants, and that the bill must be dismissed,
injunction dissolved, etc.
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1. ApPEAL-NECESSITY FOR OITA'l'lON.
'Where an appeal is taken from the circuit court at a term subsequent

to that of the decree, a citation is necessary to bring in the parties; but,
if the appeal is docketed at the next ensuing term of the circuit court
of appeals, a citation may be issued and served at any time before the
close of that term, though the time for taking the appeal has expired.

2. SAME-NECESSARY PARTIES.
'Yhere the basis of one of the contentions of an appellant on the appeal

is that a corporation joined in the court below is a necessary party to
the suit, the appellate court is without jurisdietion to consider tile appeal
on the merits, unless such corporation is brought in as a party to the
appeal.

Appeal from the Circuit Court of the United States for the East-
ern District of Tennessee.
This is a bill in equity filed in the state chancery court at Knoxville, 'fenn.,

by the Railroad Equipment Company, created under the laws of the state
of New Jersey, complainant, against the Southern Hailway Compan)', a cor-
poration created under the laws of Virginia, the East Tennessee. Virginia &
Georgia Hailway Company, a corporation created under the laws of Tennessee,
and Charles :1'1. McGhee and E ..J. Sanford, citizens of Knox eounty, Tenn.
The complainant averred that it had recovered a judgment against the East
Tennessee, Virginia & Georgia Hailway Company for $255,597.22; that on the
lOth of June, 1897. execution had issued and was returned nulla bona; that
the judgment remained unpaid; and that the East Tennessee, Virginia &
Gevrgia Railway Company had no property, within the jurisdiction of the
court or elseWhere, out of which the judgment might be recovered. The bill
then proceeds to detail the history of the East Tennessee, Virginia & Georgia
Railway Company, averring that a large part of its bonds and stocks
owned by the same who owned the stock and bonds of the Hichmond
Terminal Company; that such persons entered into a plan by which, under
other foreclosures and sales in the various federal courts of the districts
through which the railway owned or controlled by the two companies ran,
such railways should be sold under decrees, and purchas(.u by a new com-
pany, to be known as the Southern Hailway Company, Which, by a plan of re-
organi2lation, should issue bonds and stock, and distribute the bonds and stock
among the bondholders and stockholders of the old companies. 'without mak-
ing any provision for the unsecured creditors of the East Tpnllcssee, Virginia
& Georgia Railway Company; that these plans were carried out with the con-
nivance and consent of the board of directors of the Bast Tenuessee, Vir-
ginia & Georgia Hailway Company and its stockholders; that the property
was sold at an upset price, much less than sufficient to pay the mortgage
bonds, which were foreclosed, and the property was passed free from appar-
ent incumbrance by the foreclosure sale to the Southern Railway Company;
that the unsecured debts, part of which complainant owned, were wholly
unpaid. Complainant charged in his bill that this plan and its execution
operated as a fraud in law upon the creditors of the East '['ennessee, Vir-
ginia & Georgia Hailway Company, in this, to wit: that the stockholdl.'rs of
the East Tennessee, Virginia & Georgia Hailway Company received the
profit or benefit out of the property of that company, by virtue of this plan.
to the prejudice of the unsecured and unpaid creditors of the company. The
bill charges that the Southern Hailway Company is a mere couRolidation of
the properties of the Richmond Terminal Company aud the Richmond &
Danville Company and system, and the East Tennessee, Virginia & Georgia
Hailway Company and system; that the Southern Hailway Company. being
.a successor of the East Tennessee, Virginia & Georgia Hailway Company,


