486 . 92 FEDERAL REPORTER,

was that “no conventional restraint of trade can be enforced unless
the covénant embodying it is merely ancillary to the main purpose of
a lawful contract, and necessary to protect the covenantee in the en-
joyment of the legltlmate fruits of the contract, or to protect him from
the dangers of an unjust use of those fruits by the other party.” It
was not doubted, nor, indeed, can it be, that where the direct purpose
of the contract in suit is to establish, for increasing their profits, a
combination among manufacturers and tradesmen whose function
is to prevent competition, and thereby prevent the public from ob-
taining those articles which are in general use, at the prices at which
they could be obtained as the result of fair and untrammeled compe-
tition, such contract is unlawful, and cannot be enforced. We have,
in the foregoing statement of what we suppose to be the conceded
rule, restricted it to the case of “articles in general use,” in order to
indicate a test which is not affected by a feature put forward in some
decisions as creating a distinction. We do not commit ourselves
upon the question whether such distinction exists or not. The result
of the application of the test above formulated to the facts of this case
is, manifestly, that the contract here in question cannot be enforced.
It is argued by counsel for plaintiff that the contract should be sus-
tained, within the principles stated and approved in U. 8. v. Addyston
Pipe & Steel Co., upon the theory that the contract upon which the
action iy based was collateral merely, and did not require the aid of
the agreement for combination. But it seems clear to us that this
proposition cannot be maintained. This contract was one of the
steps in the forbidden organization, and was intended to be one of
many by which the objects of the combination were to be accomplished.
Seeing what has been the result to the plaintiff, one cannot help feel-
ing that he may have been duped by more artful men. But he was
a business man. It is not claimed for him that he was mentally in-
competent in any such sense as to absolve him from responsibility for
the legal consequences of his acts, and, in such a case as this, the
court does not administer equities according to the relative merit of
the parties.

We think the court below was right in directing a verdict for the
defendant. - The judgment is affirmed, with costs.

KINGMAN & CO. v. WESTERN MFG. CO.
(Circuit Court of Appeals, Eighth Circuit. Iebruary 13, 1899.)
No. 763,

DaMaeES—BREACH OF CONTRACT OF SALE—GOODS TO BE MANUFACTURED.

The measure of damages for breach of a contract to purchase goods
to be manufactured by the seller, where the goods are not manufactured
and ready for delivery at the time the seller is notified that they will not
be accepted, if no materials have been purchased, and no labor expended
towards their manufacture, is the difference between the cost to the
seller of their manufacture and delivery and the contract price, if such
price is greater than their cost. If materials have been purchased, the
difference between their market value and their cost, if the cost is
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greater, is to be added. If materials have been purchased, and labor has
been expended towards their manufacture, the difference between the
market value of the partly finished articles and the cost of the materials
and the labor expended thereon, if the cost is the greater, is to be added.

In Error to the Circuit Court of the United States for the District
Nebraska.

James H. McIntosh, for plaintiff in error.
Walter J. Lamb and George A. Adams, for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge. This is an action for a breach of a
contract to order and purchase from the Western Manufacturing
Company, the defendant in error, agricultural implements of the
peculiar character which it made. The manufacturing company
was a corporation engaged in the manufacture and sale of agricul-
tural implements at Lincoln, in the state of Nebraska, and Kingman
& Co., the plaintiff in error, was a corporation engaged in the pur-
chase and sale of such implements in the states of Illinois, Missouri,
Kansas, Nebraska, Iowa, and South Dakota. On May 8, 1893, King-
man & Co. agreed to order of the defendant in error, at the respec-
tive dates, and to pay for at the respective prices stated below, the
following implements manufactured or to be manufactured by the
defendant in error, to wit: On or before October 1, 1893, 160
Kingman and Weir Standard mowers at $25 or $26 each, according
to the length of the cutter bar; on or before May 8, 1893, 1,800
Detiance hand cornshellers at $4.35 each, with a fan and feed table,
and at $4 without a fan and feed table; and between August 1 and
December 1, 1893, 1,200 Climax end gates at $1.25 each. The de-
fendant in error brought this action for a breach of this contract,
and alleged that it made and tendered all these articles to the plain-
tiff in error, but that Kingman & Co. refused to order, accept, or
pay for any of them except 54 mowers and 400 cornshellers, and
it sought to recover as damages the difference between the market
value and the contract price of 106 mowers, 1,400 cornshellers, and
1,200 end gates. The evidence, however, failed to show that at the
time of the breach of the contract, which the witnesses for the
defendant in error fixed on November 22, 1893, the defendant in
error had made or tendered, or had on hand to tender, any of these
implements except the 106 mowers, while the fact was established
that it had no end gates and no finished cornshellers, and only about
300 cornshellers in process of manufacture at that time. In other
words, on November 22, 1893, when Kingman & Co. refused to order
or receive any more implements under this contract, the manufac-
turing company did not have in its possession or control, and could
not and did not tender, the 1,200 end gates nor 600 of the corn-
shellers required by the contract. The court below, over the ob-
jection of the plaintiff in error, gave to the jury the rule for the
measure of the damages of the defendant in error which would
have been applicable if it had proved the manufacture and tender of
all the goods. It charged them that, if they found for the defendant
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in error, it was entitled to recover the difference between the con-
tract price and the market value of all the articles covered by the
contract, whether they had been manufactured or not at the time of
the breach. The principal question in the case is whether this was
the true rule for the measure of the manufacturer’s damages which
resulted from the failure of the purchaser to order and take the
600 cornshellers and the 1,200 end gates which it had not made,
or commenced to make, when the purchaser refused to order or
take any more implements under the contract.

Compensation is the true measure of damages. The injured party
may recover what he loses by the breach of his contract, but he
cannot recover more, and his recovery must always be limited to the
losses which he necessarily suffered from the breach. After he has
received notice that the defaulting party will not perform the con-
tract, he may not unnecessarily incur further liabilities or expenses in
its performance, and then charge the increased loss he thus incurs
to the defaulter. When, on November 22, 1893, the defendant in
error received notice from Kingman & Co. that the latter would ac-
cept no more implements under the contract, the manufacturing
company was bound to refrain from adding to its own loss and to
that of the plaintiff in error by making the implements it had not
commenced to make; and, if it did so, it cannot be permitted to
recover the increased loss it thus voluntarily incurred. Danforth
v. Walker, 37 Vt. 239, 244. When the manufacturing company
received this notice there were 600 cornshellers and 1,200 end gates
which it had not commenced to make, and which it never did in
fact manufacture. 'Was it entitled to recover the difference between
the market value and the contract price of these implements? The
general and the just rule for measuring the damages for a breach
of a contract for the sale of personal property is the difference be-
tween its market value and its contract price, because the vendor
is presumed to have the property on hand; and his profits if the
contract is performed, and his loss if it is broken, is the exact dif-
ference between the price he can sell the property for in the market
and the price he is entitled to receive for it under the contract. This
was the true measure of the loss of the defendant in error on the
106 mowers which it had made and was ready to deliver when the
contract was broken, because it had them on hand, and it was en-
titled to their contract price; while after the breach it could obtain
only their market value, so that it necessarily lost the difference.
But the difference between the market value and the contract price in
no way measured the loss the manufacturing company sustained on
the 600 shellers and the 1,200 end gates which it never made or had.
It could not sell these at the market price, for it did not have them.
What it did have under the contract, at the time of this breach, was
the right to manufacture and deliver these articles, and to receive
the coniract price for them. When the breach was made, it was
deprived of this right, and its loss was necessarily the difference be-
tween the expense it would have incurred in manufacturing and
delivering them and the contract price it would have received; or,
in other words, the profit it would have made upon them if it had
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performed the contract. A simple illustration will make the sound-
ness of this view clear. The contract price of one of the shellers
was four dollars, the cost of making it was three dollars, and its
market value at the time of the breach was two dollars. If the
defendant in error had already made, at an expense of three dol-
lars, and had in its possession, one of these shellers, at the time of
the breach, its loss upon it was two dollars, because it lost its profit,
the difference between its cost and the contract price, one dollar, and
also one dollar of its cost, since it could not have sold it for more
than the market value, two dollars. But on a sheller which it had
not made it lost none of the cost, because it had not incurred or
paid any, and its only loss was the difference between the three
dollars it would cost it to make the sheller and the contract price
it would have received if it had made and delivered it. In this way
it appears that the application by the court of the general rule for
the measure of damages upon sales to the loss upon these unmanu-
factured implements entailed upon the plaintiff in error a loss, much
heavier than that which the manufacturing company actually suf-
fered.

The distinction we have pointed out exists in the authorities as
well as in reason. In U. 8. v. Speed, 8 Wall. 77, the government
agreed to pay Wpeed for slaughtering and packing 50,000 hogs,
which it was to furnish. It provided only 16,107, and Speed sued
for damages. The court held “that the true measure of damages
was the difterence between the cost of doing the work and what
the claimant was to receive for it, making reasonable deductions for
the less time engaged, and for release from the care, trouble, risk,
and responsibility attending a full execution of the contract.” In
Hinckley v. Steel Co., 121 T. 8. 264, 7 Sup. Ct. 875, the steel com-
pany sued Hinckley for a breach of a contract to furnish it drilling
directions for, and to buy of it, 6,000 tons of steel rails, which it
was to manufacture. None of the rails were actually rolled, but
the court assessed the damages on the basis of the difference be-
tween the amount it would have cost the plaintif to manufacture
the rails and their contract price. In Danforth v. Walker, 37 Vt.
239, 244, and 1d., 40 Vt. 260, the defendant agreed to buy of the plain-
tiff 1,500 bushels of potatoes, but after the delivery of about 400
bushels, and before the plaintiff had obtainead all of the remainder,
the defendant gave him notice to buy no more. The court held the
measure of damages on those which the plaintiff had not bought
when he received the notice was the difference between what it would
have cost him to buy and deliver them and the contract price. In
Kingsland & Ferguson Mfg. Co. v. St. Louis Malleable Iron Co., 29
Mo. App. 527, 540, the defendant agreed to purchase about 10,000
pounds of castings, which the plaintiff was to manufacture, but
broke the contract when only about 5,000 pounds had been made.
The court held that the measure of damages was the difference
between the market value and the contract price of those manu-
factured at the time of the breach and the difference between the
contract price and the amount it would have cost the plaintiff to
manufacture and deliver those that were not made at that time.
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The following rules for the measure of damages for the breach of
a contract to manufacture and deliver articles will be found to be
sustained by the authorities, based upon the rule of compensation,
just and applicable to the facts of this case:

1. The measure of damages for a breach of a contract to purchase
personal property is the difference between the market value and
the contract price of the property at the time of the breach, if the
latter be greater than the former.

2. The same rule ig applicable to the measure of damages result-
ing from the failure to accept articles which have been made and
are ready for delivery at the time of the breach by the purchaser of
the contract to purchase goods of a manufacturer, but it is not the
true rule for the measure of damages resulting from the breach on
account of those not then made and ready for delivery.

3. Where materials have been purchased and labor has been be-
stowed upon such articles under such a contract before the manu-
facturer has notice of the breach, his damages on these articles are
the difference between the amount it would cost him to make and
deliver them and their contract price, if greater, plus the difference
between the value of the partly manufactured articles and the cost
of the labor and materials that had been bestowed upon them at the
time of the breach, if the cost be greater than the value.

4. If materials have been purchased with which to fulfill the con-
tract, but no work has been bestowed upon them at the time of the
breach, the measure of the manufacturer’s damages upon the articles
which might have been made with such materials under the con-
tract is the difference between the amount it would cost him to make
and deliver them, including the cost of the materials, and their con-
tract price, if greater, plus the difference between the cost and the
market value of the materials that have been purchased at the time
of the breach, if the market value be less than the cost.

5. The measure of the damages upon articles covered by such a
contract for which no materials had been bought, and upon which
no work had been expended at the time of the breach, is the dif-
ference between the amount it would cost the manufacturer to make
and deliver them and their contract price, if that price is greater
than the cost.

The application by the court below of the general rule for the
measure of damages upon a breach of a sale of personal property to
the measure of the damages for a refusal to take from the manufac-
turer in this case articles that had never been made under the con-
tract, was erroneous, and compels a reversal of the judgment.
There are other errors assigned, but none which present questions
that demand discussion, or that would be liable to raise a doubt in
the mind of the court below upon a second trial of the case. The
judgment is accordingly reversed, and the case is remanded to the
court below, with directions to grant a new trial. .
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GRADY v. SOUTHERN RY. CO.
{Clrcult Court of Appeals, Sixth Circuit. March 7, 18909)
No. 634.

1. MasTER AND SERVANT—RULES FOR TRE PROTECTION oF EMPLOYES FROM IN-
JURY.

Where a railroad company, through its superintendents in charge, had
made and enforced a rule in its car-repair shop that employés working
on or along any of the tracks In the shop should be given personal
notice when cars were to be moved on such track, it cannot be charged,
by an employé who is injured by moving ecars, and who had knowledge
of such rule, with negligence in failing to establish proper regulations for
the protection of the men, merely because the rule was not printed.

% BAME—FELLOW SERVANTS—VICE PRINCIPALS.

The foreman of a freight-car repair shop of a railroad, who is a sub-
ordinate of the master car builder, who alone employs and discharges
men In his department, which itself is a branch of the mechanical de-
partment of the road, under the control of the master mechanic, is not
a vice prineipal, as to another employé in such shop, but a fellow servant,
for whose negligence, resulting in an injury to such employé, the railroad
company is not liable.2 '

In Error to the Cireuit Court of the United States for the Eastern
District of Tennessee.

The action below was bmught by George W. Grady against the Southern
Rallway Company to recover damages for injuries sustained by Grady while
in the service of the railway company as @ car repairer, caused, as he avers,
by the negligence of the railway company. There were three counts in the
declaration. The first count charged that the defendant carelessly, negli-
gently, and wrongfully inflicted said injuries upon the plaintiff, causing him
great suffering and total and permanent disability. There was in this count
no specification of the negligence by which the Injury was caused. This
count was eliminated by demurrer. The second count averred that while
the plaintiff, in the discharge of his duties, was passing between two stand-
ing cars, and across one of the defendant’s tracks, the defendant suddenly,
negligently, and without warning, pushed said standing cars together, thereby
catching the body of the complainant between the cars and inflicting the
injury. The third count charged that the defendant was negligent in Its
failure to employ a competent and careful superintendent of the shops and
yards, and in its failure to make and enforce reasonable regulations for the
protection of plaintiff while engaged in his said work, and that the injuries
were caused by the fallure of the defendant, through its superintendent of said
shops and grounds, to give proper notice to the plaintiff before moving said
cars.

The facts of the case were as follows: The plaintiff was a carpenter and car
repairer in the service of the Southern Railway Company at its freight-car
repair shops, in Knox county, Tenn., The shed in which the work was done
had six parallel tracks, all connecting with a so-called “house track” outside
the shed. Cars in need of repairs were pushed in by way of this house track
onto the various tracks, and cars when repaired were pulled out therefrom
in the same way. The tracks were numbered 1, 2, 3, 4, 5, and 6. Only freight
cars were repaired in this shed. The whole branch of repairs was in the
mechanical department, at the head of which was the master mechanic of
the road, J. B. Michael. The work of car repairs in that department was
under the control of Master Car Bullder A. B. Corinth, who was the imme-
diate subordinate of the master mechanle, Michael. These particular sheds

1 As to who are fellow servants, see note to Rallroad Co. v. Smith, 8 C.
C. A, 668, and supplementary notes to Railway Co. v. Jobnston, 9 C. C. A. 096,
and Flippin v. Kimball, 31 C. C. A. 286,



