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add to the usual penal bond an obligation to promptly pay all per-
Bons who supply "labor and materials" iI). the prosecution of the work.
It is plain that the railway company did not supply "materials," for
the stone which it carried was not supplied by it. The question is,
did the railway company supply labor to the contraotors, within the
intendment of the act of congress just mentioned? This labor would
consist in carrying the stone, the labor of loading and unloading being
performed by the contractors. The labor which congress intended
to protect, by the act under discussion, is evidently labor used directly
upon the public work, claims for which would be made by the laborers
primarily against the work; thus impeding, possibly, the prosecution
of the work and hampering the government officers. Congress could
not have intended to include in the term "labor," as used in this act,
the freight charges of a railroad on materials carried by it. The rail·
road is abundantly protected by its lien on freight, and congress did
not contemplate that a charge for transportation by a railroad would
be made against the work, and certainly not when the carrier was
fully secured otherwise. We notice, incidentally, that it is apparent
that the railway company believed that it had no recourse against
the bond executed to the United States, and that it protected itself,
and proceeded throughout in accordance with that belief. The judg-
ment of the lower court is affirmed.

...
MAY T. INTERNATIONAL LOAN & TRUST CO.

(Circuit Court of Appeals, Fifth Circuit. February 7, 1899.)

No. 773.
1. ApPEAL-QUESTIONS REVIEWABLE-OPENING AlS'D CLOSING ARGUMENT TO

JURY.
In the federal courts the question of which party Is permitted to close

the argument to the jury is not the proper subject of a bill of exceptions
or a writ of error, because it does not affect the merits of the controversy.
and is a matter which should be left largely to the discretion of the trial
judge.

I. PARTNERSHIP-REQUISITES-CONSTRUCTION OF' CONTRACT.
A contract between the owner of an hotel and another that the latter

should occupy and conduct the hotel, and share the profits, If any, with
the owner, being alone responsi1>le for the losses, did not create a part-
nership between the parties.

8. BUSINESS HOMESTEAD-STATUTE OF' TEXAS-INTEREST IN BUSINESS.
The owner of an hotel permitted another to occupy and condUct It,

under an agreement that the profits, If any, should be shared between
them. There was actually a loss. which was borne by the tenant. Held,
that the owner had no such interest In the business as rendered the prop-
erty his business homestead, under the statute of Texas.

4. EVIDENCE-ADMISSIBILITy-BILL OF EXCEPTIONS IN DIFFERENT SUIT.
A bill of exceptions Is not admissible In another suit between different

parties as evidence of matters therein recited.

In Error to the Circuit Court of the United States for the Northern
District of Texas.
The International Loan & Trust Company, a Missouri corporation, filed Its

petition in the United States cir.:uit .court at Dallas, Tex., against J. J. May,
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Sr., a citizen of Texas, torecovcr from him on two notes executed on Sep-
tember 1, 1890. petition alleged. that the notes were secmed by a
of trust, and set forth so much of the deed of trust as provided for an ophon
to:deelare the principal of the debt due, in case of default on the interest. It
.also declared that the Internationai Loan. & Trust Company had exercised the
option. The petition proceeded with the allegations usual in a petition at
law in a suit upon debt, and prayed}or judgment, and the foreclosure of an
attachment lien resulting from an· attachment sued out on the same day on
which the petition was filed, and levied upon a .lot, with a building thereon,
situated in the town of Denton, 'rex.. and further levied upona tract of land
in Denton county, Tex. To this petition J. J. May, Sr., the defendant below,
answered by demurrer, general denial, and special answer that the lot and
building in the town of Denton were at the time of the levy of the attach-
ment, and before and since that time, his residence and business homestead,
and not sUbject, under the laws and constitution of Texas, to execution and
forced sale for debt. The trial resulted in a verdict and judgment in favor of
the plaintiff below, and J. J. May, Sr., the defendant below, has sued out
this writ of error.
W. 8. Simkins, for plaintiff in error.
John L. Henry, for defendant in error.
Before PARDEE and McCORMICK, Circuit Judges, and PAR-

LANGE, District Judge.

PARLANGE, District Judge (after stating the facts as above). The
first alleged error of which the plaintiff in error complains is that at
the trial in the lower court he was not permitted to open and conclude
the argument in the case. By statute the supreme court of the state
of Texas is authorized to make rules of procedure, not inconsistent
with the laws of the state, for its own government and the govern-
ment of the other courts of the state, in order to expedite the dispatch
of business. In pursuance of this authority the supreme court of the
state of Texas has provided a rule by which a defendant may secure
the right to open and conclude in adducing evidence and in the argu-
ment of the case, by entering of record an admission that the plain-
tiff has a good cause of action as set forth in his petition, "except so
far as it may be defeated in whole or in part by the facts of the an-
swer constituting a good defense which may be established on the
trial." The plaintiff in error offered to file the admission required by
this rule, and demanded the right to open and close, which was re-
fused by the trial judge. It is contended by the counsel for the de-
fendant in error that the defendant below did not comply strictly
with the rule of the supreme court of Texas, and, furthermore, that
that rule was not intended to have effect in the federal courts. Even
if it were conceded that the defendant below brought himself strictl.y
within the rule of the supreme court of Texas, and that the rule was
binding upon the court below, it would seem, from the jurisprudence
of Texas, that the error, if it was error, would not warrant a reversal
of the case, in the absence of injury shown. It is difficult to see how
the defendant below was injured, materially or otherwise, by the re-
fusal of the trial judge to allow him to open and conclude the argu-
ment. The admission which the defendant below proposed to make
left nothing in the cause but the simple issue of the right of home-
stead vel non, and we do Dot see how the refusal of a right to open
and close the argument on a single plain issue of this character could
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constitute reversible error. But, whatever be the view that might
be taken of the matter in a case tried in a court of the state of Texas,
it is well settled that in the federal courts the question as to which
party shall make the closing argument to the jury is not the proper
subject of a bill of exceptions or of a writ of error, because it does not
affect the merits of the controversy. It is a matter which should
be largely left to the discretion of the trial judge. Lancaster v.
Collins, 115 U. S. 222, 6 Sup. Ct. 33; Hall v. Weare, 92 U. S. 728-
732; Day v. Woodworth, 13 How. 363-369; Railroad Co. v. Stimpson,
14 Pet. 448-462.
The next matter alleged as error arises as follows: It appears that

upon the lot situated in the town of Denton, which the defendant
below claimed to be his residence and business homestead, he had
erected an hotel building. One Massey occupied this building, and
therein carried on the hotel business. It is evident that at the trial
the defendant below was endeavoring to show that Massey was his
business partner, and was carrying on the hotel business for himself
and the defendant below. Massey testified as follows:
"I know Mr. May, the defendant in this suit. He owned an hotel building

In Denton, Texas. I run that hotel for a while In 1892. I understood It was
levied upon. I think I went out of the hotel when It was levied upon. I
think I had gone out at the time It was levied upon. Mr. May furnished the
hotel, and I was to run the hotel; and, if I made any profits, I was to divide
profits with Mr. May. I think I was there the 14th day of June, 1892. I
went out of there in June or JulY,-I am not Bure Which. I think I moved
out about the 1st of July. Mr. May was not there then. He was there at
his home In town, I guess. If I recollect correctly, when I moved out he
moved in. Mr. May was there about the hotel office whenever he wanted to.
He had a right there. He had a right to examine my books and see If I
was making any profits. He was interested to the extent that, If I made
any profits, I was to divide with him. The hotel was run in my name. I
bought the goods and paid for them. I was responsible. Mr. May had noth-
ing to do with the running of the hotel. I suppose the reason I didn't agree
to pay him so much a month was because I didn't think I could make any-
thing. There was no furniture there, that I know of, that didn't belong to
the hotel, except what I put in there. I went in there after Mr. McNeil. I
think a fellow by the name of Thompson and Mrs. Pancake was In there
before McNeil. At the time I run this hotel, I run it at a loss of $200. I paid
the loss. The contract was that I was to pay the loss, if any. I lost about
two hundred dollars."

The court charged the jury "that the contract between said Massey
and the defendant was not a partnership, so far as Massey's evidence
shows, but was a contract of rent for a contingent sum." To this
charge the defendant below excepted. We find no error in the charge.
The construction of the contract was clearly a matter for the court,
and not for the jury; and the court's construction was, in our opinion,
correct. We notice that the defendant below was endeavoring to
show that the hotel was his residence and business homestead, not by
proof that he personally occupied the building, but upon the theory
that he might validly claim it as a business homestead, because a busi-
ness, in the profits of which he was interested, was there conducted by
another. It is unnecessary for us to say whether, under the most liber-
al application of the Texas homestead laws, such a contention could be
sustained. It is sufficient for us to say that, whether or not, quoad
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the public, May and MaS$€Y ,conld be, held to be partners, yet, under
the testimony of Massey, itwas perfectly plain that :rtfay had no such
right in the business, orin the. management or occupancy of the hotel,
as might usefullyseJwe him in the assertion of a claim to a business
homestead Upon the l;lOtel. The charge of the trial judge, limited as
it was to the construction of the contract a13 testified to by Massey,
is, .. in our opinion, unexceptionable, under the issue involved.
,The next matter of complaint ,on the part of the plaintiff in error
is asfoUows: A witness named Smith; who was the attorney of J. J.
May, Sr., in a suit in the county court of Denton county, Tex., which
is in no manner connected with the present cause, testified in this
cause that in the case in the county court of Denton county J. J.
May, Sr., was the plaintiff, and one J. McNeil was the defendant,
and that J. J. May, Sr., then testified that he had rented the property
in controversy to the, witness Massey On the same terms upon which
it had been rented to McNeil, which was $100 a month. The defend-
ant below in this case then offered a certified copy of a bill of excep-
tions, which is a part of the record in the cause just mentioned in
the county court of Denton county;, this bill of excepti(lUS stating
that J. J. Sr., on objection, was permitted to testify as to the
terms upon which he had placed Massey in possession of the hotel,
and the bill of exceptions being offered for the purpose of contradict-
ing the testimony of Smith. The plaintiff below objected to the ad-
mission of this bill of exceptions. The objection was sustained by
the trial judge, and ihedefendant below excepted to the rejection.
We have been cited to no authority by the counsel for the plaintiff in
error in support of his contention that the bill of exceptions just
mentioned was admissible in the cause. It is plain to us that it was
properly rejected. The cause in the county court of Denton county
was res inter alios acta, and the sole purpose of the bill of exceptions
in that cause was to certify to the appellate tribunal the matters
which it contained. It imported verity in no other cause. It would
seem that a bill of exceptions cannot be used in another suit, even as
against parties to the record. See, in this connection, Green v. Irving,
54 Miss. 450-465; Robinson v. Lane, 14; Smedes & M. 161; Elting v.
Scott,2 Johns. 157-162; Harrison's Devisees v. Baker, 5 Litt.250-252;
Neilson v. Insurance Co., 1 Johns. 301-304; Boyd v. Biwk, 25 Iowa,
255.
As to the refusal of a new trial by the court below, it has been

repeatedly held that a new trial is a matter discretionary with the
trial court. We find no error in the record, and the judgment of the
lower court is therefore affirmed.

l,"
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LEVINSKI T. MIDDLESEX BANKING CO.
(Circuit Court of Appeals, Fifth Circuit. February 7, 1899.)

No. 735.
L DAMAGES-REMOTENESS-BREACH OF CONTRACT TO LOAN MOKEY.

Damages based on the estimated rental value of houses that were not
built are not recoverable in an action for breach of a contract to loan the
plaintiff money to pay for their erection, by reason of which breach he
was unable to build them, though the purpose for which the loan was
to be made was understood between the parties, and the defendant was
to be secured on the houses when built.

.. REMOVAL OF CAUSES-AMOUNT IN CONTROVERSy-EFFECT OF SUSTAINING DE.
MURRER TO PORTION OF CI,AIMS.
Where a petition in a state court discloses claims for damages aggre-

gating over $2,000, and the cause is removed by the defendant into a
federal court, the subsequent sustaining of exceptions to items of damages
claimed, reducing the amount remaining to less than $2,000, does not
affect the amount in controversy In the suIt so as to deprive the court
of jurisdiction, where there Is no question as to the good faith with
which the claims were made, and the court should retain the case for
trial of the remaining issues. Parlange, District Judge, dissenting, holds
that where the petition shows on its face that, as a matter of law, less
than the jurisdictional amount is recoverable thereunder, as evidenced
by the sustaining of the exceptions, it appears therefrom affirmatively
that the "suit did not really and substantially involve a dispute or contro-
versy properly within the jurisdiction of the court" so as to be legally
removable, and the court should, on its own motion, set aside its ruling
on the exceptions, and remand the case in its entirety to the state court.

In Error to the Circuit Court of the United States for the Northern
District of Texas.
E. A. Jones, W. M. Sleeper, D. C. Bolinger, and Geo. Clark, for

plaintiff in error.
Bennet Hill and L. M. Dabney, for defendant in error.
Before PARDEE and McCORMICK, Circuit Judges, and PAR-

LANGE, District Judge.

McCORMICK, Circuit Judge. It appears from the defendant's peti-
tion for removal, marked "Filed April 5, 18!J7," that this case was
then pending in the state district court of McLennan county, Tex.,
and that the plaintiff was then seeking to recover of the defendant
damages in the sum of $7,600. On the same day, April 5, 1897, the
state district court made its order of removal, reciting that the court
having examined the petition and the bond for removal, and the peti-
tion showing on its face that the case is removable, and the bond
being in the terms of the law, the same is approved by the court, and
the case is ordered to be removed to the circuit court of the United
States for the Northern district of Texas for further proceedings.
On April 25, 1898, the plaintiff filed in the circuit court his second
amended original petition, which, according to the practice in Texas,
took the place of his previous pleading; so that the original petition
and the first amended original petition do not appear in the tran-
script, and the date of their filing, respectively, and the averments
in each, are not shown except by the answer of the defendant, from

92 F.-29


