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occasion to question the soundness of that view) that the provisions
of section 70 of the recent bankrupt act are in themselves sufficient
to vest the trustee in bankruptcy, when appointed, with the title to
property of the bankrupt held by an assignee under a general assign-
ment for the benefit of creditors, executed, as in this case, prior to
proceedings in bankruptcy, if an adjudication subsequently follows
within the statutory period of four months. That section declares,
in substance, that the trustee shall be vested by operation of law with
the title of the bankrupt to “property transferred by him in fraud of
his creditors”; and, as Judge Brown well observes, the fraud therein
referred to is not limited to frauds arising, as at common law, from
the intent of the bankrupt, but comprehends as well those construct-
ive frauds which consist in making conveyances like a general assign-
ment, which, if suffered to stand, will impair substantial rights con-
ferred on creditors by the bankrupt law,—such as the right to have
the estate administered by a trustee of the creditors’ own choice, and
under and subject to the provisions of the act and the control of the
proper bankruptcy court.

In conclusion, it is only necessary to say that the trial court, in our
judgment, pursued the proper course and took the proper steps to re-
cover the assigned property from the assignee, and preserve it for
the time being until the assignor had been adjudicated a bankrupt,
and a trustee had been selected by the ereditors. Tull warrant for
all that was done in this respect is to be found in section 2 of the act,
which empowers courts of bankruptcy, in substance, to appoint re-
ceivers or marshals, upon application of parties in interest, to take
charge of the property of bankrupts after the filing of petitions
against them, for the preservation of their estates, and to make such
orders, issue such process, and enter such judgments as may be neces-
sary for the enforcement of the provisions of the act. The regularity
of the proceedings taken by the lower court, in our judgment, cannot
be successfully criticised. The case before us being a petition to re-
view the action of the trial court, it results from what has beep said
that the petition for review must be dismissed, and the action of the
district court stand approved and confirmed. It is 80 ordered.

In re JOHN A, ETHERIDGE FURNITURE CO.
(District Court, D. Kentucky. February 14, 1899.)

1. BANRRUPTCY—SUSPENSION OF STATE INsoLVENCY LAws.

The enactment by congress of a national bankruptey law suspends the
operation of state insolvency laws.

2. SAME-—APPOINTMENT OF RECEIVER PENDING ADJUDICATION.

Where proceedings in bankruptcy are instituted against a corporation,
on the ground of its baving made a general assignment for the benefit
of creditors, and the answer admits the insolvency of the company and
the malking of the assignment, and the assignee is in possession of the
estate, and is proceeding to administer the same under the direction of a
state court, in accordance with the insolvency law of the state, the court
of bankruptcy has jurisdiction to appoint a receiver to take charge of the
estate pending the adjudication in bankruptcy.
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8. SaME.

On an application to the eourt of bankluptov for the appolntment of
a receiver of the property of an 'insolvent corporation, against which
proceedings in involuntary bankruptey are pending, the act of bank-
ruptcy charged being the making of a general assignment for creditors,
where it appears that the assignee is a creditor of the corporation, and
desires the appointment of a receiver, and that he is perfectly solvent, is
in possession of the assigned property, and has had the same inventoried
and appraised, such assignee may himself be appointed receiver. upon
giving a bond, to be approved by the court, for the faithful performance
of his duties as such receiver.

4. SAME—PLEADING—ANSWER.

-In proceedings in involuntary bankruptcy, the allegation of the petition
that the petitioning creditors have provable claims which amount, in the
aggregate, in excess of the value of securities held by them, to %500,
is not met by an answer that they had not provable claims to the required
amount at the time of the commission of the act of bankruptey charged.

5. BAME—INTERVENTION—CREDITORS JOINING IN PETITION.
The requisite number of creditors having filed a petition in involuntary
bankruptey, other creditors of the respondent, having provable claims.
may intervene and join in the petition.

In Bankruptey. On motion for the appointinent of a receiver.

W. W. & J. R. Watts, for petitioning creditors.
Fred Forcht, for alleged bankrupt.
J. R. W. Smith, for assignee.

BARR, District Judge. The Marietta Chair Company, the Pheenix
Manufacturing Company, the Northwestern Wire-Mattress Company,
and the Illinois Glass Company, four creditors of the John A. Kther-
idge Furniture Company, have filed a petition to declare that company
an involuntary bankrupt. The grounds alleged in the original peti-
tion are that the John A. Etheridge Furniture Company, being in-
solvent, on the 20th day of January, 1899, made, executed, and de-
livered to John J. Hyatt a general deed of assignment of all of its
property for the benefit of its creditors, which assignment was duly
executed, acknowledged, recorded, and delivered. This is the only
ground alleged in the petition filed January 21, 1899. However, in
a petition which seems to be intended to be a petition for the ap-
pointment of a receiver, filed January 31, 1899, the same petitioners
have set out that John J. Hyatt, the assignee in the general deed of
assignment executed on the 20th day of January, 1899, was a creditor
of the Etheridge Furniture Company in a large sum of money, and
that he now holds money and securities for money and other evidences
of debt, belonging to the Etheridge Furniture Company, in his ca-
pacity as creditor, and which had theretofore been transferred to him
(Hyatt) as creditor, for a pre-existing debt, and in preference to the
creditors of the said Etheridge Furniture Company, including the pe-
titioners. It is also alleged that said Etheridge Furniture Company
executed and acknowledged a chattel mortgage to one Charles G.
Hulsewede, to secure said Hulsewede in his indorsement of a note
of $5,700 executed by said furniture company to said Hyatt; that this
mortgage is dated the 11th of August, 1898, but was not recorded un-
til the 20th of January, 1899; that said Hyatt got the benefit of said
$5,700 note; and that it is a device by which he gets a preference
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over the creditors of said company, through the agency of the chattel
mortgage given to Hulsewede. This petition was filed on the 31st
of January, when a motion was made for the appointment of a re-
ceiver by the petitioning creditors. The motion for the appointment
of a receiver was laid over until the 2d of February, with leave to
both sides to file affidavits. On that day, John G. Hyatt, against
whom a subpena was issued on the original petition, filed an answer,
as did also the Etheridge Furniture Company. The answer of the
furniture company admits that it was insolvent on the 20th day of
January, 1899, and that it then made a general assignment for the
benefit of its creditors to the assignee, Hyatt, and sets out what seems
to be intended as grounds why it should not be declared an involun-
tary bankrupt: (1) It denies that the petitioning creditors had claims
provable against that company in excess of securities held by them,
amounting to the sum of $500; (2) it is alleged that the assignee,
Hyatt, named in the general deed of assignment, has qualified and
accepted the trust, and taken possession of all of the assets of the de-
fendant, and that on the same day, to wit, on the 20th of January,
1899, said Hyatt, as assignee, filed in the Jefferson circuit court of
Louisville, Ky., against the petitioners and other creditors of said
furniture company, his bill in equity, and thereby placed said assigned
egtate in the hands of said court, and that said court is now directing
and administering said trust estate in the law and equity division of
said court. The assignee, John J. Hyatt, filed his answer on the
same day, in which he denies that the furniture company has in any
way or manner made a preference to him over the other creditors in
the petition, and denies that he had anything to do with, or is in any
manner interested in, the mortgage of the furniture company to
Charles G. Hulsewede, or that he knew of the existence of said mort-
gage or its execution, or of its being of record until after the assign-
ment was made. He alleges that he is executing the deed of assign-
ment, collecting the debts, and reducing the assigned property to
money. He also alleges that he is the largest creditor of the furni-
ture company, and insists that he should have a voice in its liquida-
tion, and alleges that he is solvent, and abundantly able to respond
for any of the trust estate that may come into his hands, and desires,
if the court should appoint a receiver, that he himself should be the
receiver appointed.

The only motion before the court is the motion to appoint a re-
ceiver, as the question of the involuntary bankruptcy was not ripe
for consideration; and that raises the question of whether the fact of
the general assignment under the state law, and its being adminis-
tered in the state court, is a sufficient reason why this court should
not take jurisdiction of the motion to appoint a receiver. The mak-
ing of the general assignment for the benefit of creditors is one of the
acts of bankruptcy prescribed by the bankrupt act, and as the in-
solvency of the furniture company at the time of the execution of this
assignment is admitted by the furniture company, the question arises
whether or not this court should appoint a receiver to take possession
of the assets of the furniture company before said company has been
adjudicated a bankrupt. As congress has been empowered by the
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federal constitution to pass a bankrupt law, it may be assumed, we
think, as true, that the jurisdiction of the bankrupt court is exclusive,
and must be so far as is necessary to adjudicate that the party is a
bankrupt, and to settle and liquidate the estate of the bankrupt thus
declared, and that this jurisdiction cannot be concurrent with that of
the state courts, but must be exclusive, and that the insolvent laws
of the state are suspended after the passage of the bankrupt act.
Subsection B of section 71 provides: “Proceedings commenced under
said insolvent laws before the passage of this act shall not be affected
by it.” This would clearly indicate that proceedings commenced after
the passage of the bankrupt act cannot be effectual to prevent the
administration of the bankrupt estate in bankruptcy. To allow the
bankrupt to select the trustee to administer upon his estate, instead
of the creditors, as provided in the bankrupt act, or to allow the state
court to take jurisdiction of the estate of the bankrupt, and administer
and distribute it, would effectually destroy the efficiency of any bank-
rupt act that might be enacted by congress, and thus effectually de-
stroy the power granted to congress to pass a bankrupt act. This
view is taken by Judge Brown, district judge of the Southern district
of New York, in the well-considered case of In re Gutwillig, 90 Fed.
475; and by Judge Seaman, of the Eastern district of Wisconsin, in
Re Bruss-Ritter, 1d. 651; and also by the supreme court of Massa-
chusetts, in Manufacturing Co. v. Hamilton, 51 N. E. 529. It fol-
lows, therefore, we think, notwithstanding the furniture company
has not yet been declared a bankrupt, in view of its admission of the
grounds of bankruptey, this court ought to grant the motion for the
appointment of a receiver.

The denials and allegations of the answer of the furniture company
are so indefinite in regard to the amount of debt due the petitioning
creditors that I do not think it makes an issue upon the question of
those creditors having an indebtedness exceeding $500. It is true
that they deny the Ilinois Glass Company has a claim of $14.85 or
any other sum; but this is the only explicit denial as to the indebted-
ness of the petitioning creditors, and this is a very small part of the
claims set out. The denial that the petitioning creditors, at the time
of the execution of the general assignment, had claims provable
against the furniture company in excess of securities held by them,
amounting to the sum of $500, is not material. The allegation of the
petition itself is that they had provable claims amounting in the ag-
gregate in excess of securities held by them to the sum of $500, not
that they were creditors to that amount at the time of the assignment.
The West Michigan Furniture Company, a Michigan corporation, and
Showers Bros., tenderéd, on the 2d of February, an intervening
petition to be made co-petitioners with the Marietta Chair Company,
etc., against the Etheridge Furniture Company, and asking to join in
the prayer of the original petition. These creditors allege claims
against the furniture company of over $1,200. This application will
be granted, and said parties will be made co-plaintiffs with the origi-
nal petitioners. . ‘

In view of the fact that the defendant Hyatt desires the appoint-
ment of a receiver, and is perfectly solvent, and has heretofore had
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inventories and appraisement made of the bankrupt property, I think
it is desirable that he should be appointed receiver. He must, how-
ever, give a bond to be approved by the court in the sum of $8,000,
for the faithful performance of his duties.

MATHER et al. v. COE et al.
(District Court, N. D. Ohio, E. D. February 27, 1899.)

No. 83.

1. BANKRUPTCY—FORM OF PETITION AGAINST PARTNERSHIP,

No official form having been prescribed for a petition in Involuntary
bankruptcy against a partnership, form No. 3 (the general form of a
creditors’ petition) is to be used for that purpose, with such adaptations
as will meet the exigencies of the particular case.

2. SAME—PLEADING—MULTIFARIOUS MATTER IN PETITION.

It is improper to incorporate in a creditors’ petition for an adjudication
in involuntary bankruptcy allegatbons charging other creditors with
having received voidable preferences, or a prayer for the seizure of prop-
erty of the alleged bankrupt in the possession of adverse claimants, or a
prayer for an injunction forbidding a receiver of the respondent, appointed
by a state court, to distribute the property in his hands, as such matters
can only be litigated in a separate proceeding. Such allegations and
prayers are multifarious, and will be considered as stricken out.

3. SAME—ANSWER—FoRrM No. 6.

An answer to a petition in involuntary bankruptey should follow the
simple form of denial prescrihed by form No. 6. If responsive to multi-
farious matter in the petition, or unnecessarily defensive, it must be
prepared in proper form, and refiled as of the original date; the original
answer, however, remaining on file.

4, SAME—ACTS OF BANKRUPTCY—PREFERENCE.

‘Where two members of an insolvent partnership, with the knowledge
of their co-partners, and without opposition on their part, filed in a state
court a petition for the appointment of a receiver to take possession of
all the partnership property, and administer it under the insolvency laws
of the state, and a receiver was accordingly appointed by the court, who
took possession, and paid the claims of certain creditors entitled to pri-
ority under the state laws, to an amount greater than would be allowed
to the same creditors under the bankruptcy act, held, that the firm had
committed an act of bankruptcy, in procuring or suffering a transfer of
its property, enabling such creditors to obtain a preference through legal
proceedings.

In Bankruptcy. Petition in involuntary bankruptcy against the
defendants, individually and as co-partners.

Hoyt, Dustin & Kelley, for petitioning creditors.

Dickey, Brewer, Bentley & McGowan, for defendants.

Kline, Carr, Tolles & Goff and Gilbert & Hills, for certain creditors.

RICKS, District Judge. This is an involuntary proceeding in bank-
ruptcy. The original petition was filed December 24, 1898. In its
form and prayer it goes beyond the simple requirements of the form
of an involuntary petition in bankruptcy, and interjects controversies
between creditors that properly belong only to suits between a trus-
tee in bankruptcy, when appointed, and the creditors who are alleged
to have received voidable preferences or transfers of property. This



