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GRA;'i'D ISLA:"D CAN:"I:"G CO. v. COU;,\CIL BLUI<'FS CAXXING CO. et al.

(Circuit Court of Appeals, Eighth Circuit. ]'ebruary 13, 1899.)

No. 1,015.

LANDLORD AND TENANT - ACTION Fon RENT - CONSTRUCTION OF CONTRACT OJ,'
LEASE.
Plaintiff and defendant corporations entered into a contract by which

plaintiff agreed to furnish $22,000 for the erection of a canning
which defendant agreed to rent, paying as annual rent 10 per eent. on
its eost, and also to purchase each year. at par value, not less than 10
per cent. of the capital stock of plaintiff from its stockholders, until it
was all absorbed. Held, that under such contract the rent was to be
eomputed on $22,000, the original eost of tbe factory, without ineluding
the cost of additions and improvements made by defendant after it took
possession, but that defendant was bound to pay such rental until it had
taken up all plaintiff's stock, whether it occupied the factory or not.

In Error to the Circuit Court of the United States for the Southern
District of Iowa.
'Warren Switzler (Charles G. Ryan, William A. Prince, Jacob Sims,

and George H. Thummel, on the brief), for plaintiff in error.
John N. Baldwin, for defendants in error.
Before CALDWELL, and THAYEH, Circuit Judges.

SANBORN, Circuit Judge. This is an aetion at law for rent re-
served in a contract. The court below tried it without a jury, made
a special finding of facts, and rendered a judgment for $2.200 and inter-
est for the rent for the year 1893, and for $2.200 and interest for rent
for the year 18!J4, found that the rent for 18B5 had not been paid, but
held that the plaintiff in error, the Grand Island Canning Company,
was not entitled to recover the rent for this veal'. because neither the
Council Bluffs Canning Company, one of the "defendants in error, nor
its lessees or grantees, who had o(:cupied the leased premises in 1893
and 1894, were in occupancy thereof in 18B5. l'he defendants in
error Daniel W. Archer, George A. Keeline, and Samuel Haas were
guarantors of the contract of the Council Bluffs Canning Company.
The only errors assigned are that the court :;,hould have concluded from
the facts that the rental under the contract was $B,810, instead of
$2,200, per annum, and should have concluded that the plaintiff in
error was entitled to judgment for rent for the year 18!J5. l'he facts
found by the court below which are material to the determination of
the questions presented by this assignment are these: On March 18,
1887, the Conneil Bluffs Canning Company made an agreement with
the Grand Island Canning Company whereby the latter company prom-
ised to furnish $22,000 for the purpose of purchasing a site and erect-
ing a canning factory at Grand Island, in the state of Nebraska, and
the Council Bluffs Company agreed to furnish any additional capital
required to complete this factory, and to fulfill the promises eontained
in the following stipulation of the contraet:
"The party of the first part [the Counc·j] Bluffs Canning: Company] hereby

undertakes and agrees to rent said property, froUl the time of its eOlllpletion
ready for nse and at an annual rental equal to ten per cent. of
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the actual cost of said property, to keep the same insured for the reasonable
amount of its cost, and to purchase annually and take from the stockholders
of the party of the second part [the Grand Island Canning Company], at its
face or par value, and they. (the second parties) hereby agree tG sell thereat,
not less than 10 per cent., and as m1;lch more as said first party may elect,
of the capital stock of the party of the sf'cond part, which shall in no case
be issued for an amount more than twenty-twG thousand dollars, unto the
parties furnishing that amount, excepting as hereinafter provided, and to as
much less as the plant may actually cost when completed."

The Grand Island Company furnished the $22,000, and the factory
was completed according to the agreement, and turned over to the
Council Bluffs Canning Company, about July 10, 1887. At the end
of the first year, in 1888, the Council Bluffs Company redeemed 10
per cent. of the original stock of the Grand Island Company, by pay-
ing the sum of $2,200; and altogether it then advanced $15,000 or
$16,000 to that company, and received some of its stock therefor.
There were other facts found by the court below, but none that in
any way affect the determination of the questions now at issue.
The contention that the annual rental was $3,810, instead of $2,-

200, is without foundation. The contract was that this rental should
be 10 per cent. of the actual cost of the ·property. The cost intended
by the parties to the agreement was evidently the first cost, the
original cost,-not the cost of the factory, with the additions and im-
provements which may have been subsequently made to it; and there
is nothing in the findings of the court to show that this cost exceeded
the $22,000 originally furnished by the Grand Island Company.
The position that the liability of the Council Bluffs Company to pay

the rent was not limited by its occupancy of the property, or by the
occupancy of its grantees or lessees, is of a different character. Re-
peated readings of the contract have failed to bring to our attention
any such limitation. The substance of the agreement was that the
stockholders of the Grand Island Company would furnish to the Coun-
cil Bluffs Company on July 10, 1887, a factory which should cost
$22,000, and that the Council Bluffs Company would pay this $22,000
back to them, in annual installments of not less than 10 per cent.,
on or before 10 years, and that until it did so, or until the 10 years had
expired, it would pay their company a rental of $2,200 per year.
There is no intimation in the contract that the liability of the Council
Bluffs Company to pay this rent, or to repay this money, or to per-
form any of its covenants, was conditioned upon its continued occu-
pancy of the factory, and by the plain terms of the agreement the
Council Bluffs Company promised as positively to pay the rent of
1895 as it did to pay that of any previous year. The judgment be-
low should have included $2,200 and interest for the rental of the
year 1895. That judgment must be reversed, and the case remanded
to the court below, with directions to enter a judgment for the rental
of the years 1893, 1894, and 1895, with interest, and it is so ordered.
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1. BANKRUPTCy-EFFECT ON ASSIGNMENT FOR CREDITORS.
Under Bankruptcy Act 1898, § 3, declaring that it shall be an act of

bankruptcy if a person shall have "made a general aBsignment for the
benefit of his creditors," such an assignment is voidable at the instance
of creditors; and, if proceedings in bankruptcy are instituted against
the assignor within four months thereafter, an adjudication therein will
avoid the assignment, and the trustee in bankruptcy may recover the
assigned estate, or its proceeds, from the assignee.

SAME-PROPERTY IN POSSESSION OF VOLUNTARY ASSIGNEE.
'Vhere a debtor has made an assignment of his property for the benefit

of his creditors, and a petition in bankruptcy is filed against him, alleging
such assignment as an act of bankruptcy, and his aBsignee is in posses-
sion of the estate, has had the same appraised, and is about to make
sale thereof, the court of bankruptcy has jurisdiction to enjoin such
assignee from proceeding further with the administra tion of the estate,
and to appoint the marshal to take charge of the property assigned, and
to hold the same until the dismissal of the petition or the appointment
of a trustee.

Petition for Review of a Decision of the United States District
Court for the Eastern District of Missouri in Bankruptcy. In re
Sievers, 91 Fed. 366. Affirmed.
Chester H. Krum, for petitioner.
William E. Fisse (Henry Kartjohn, on the brief), for respondents.
Before CALDWELL, SANBORN, and THAYEH, Circuit Judges.

THAYER, Circuit Judge. This is an original proceeding in this
court; the same being a petition filed under section 24 of the bank-
l'Upt act, approved July 1, 18!J8, to review the action of the district
court of the United States for the Eastern district of Missouri in a
certain bankruptcy case pending in that court. Attached to the
petition for review is a transcript of the record of the district court,
embodying the order which is claimed to have been erroneous. From
such transcript it appears that on December 6, 18!J8, Charles F.
Sievers, at the city of Louis, executed a voluntary deed of assign-
ment in favor of Henry B. Davis, the petitioner, covering all his
property and effects, and for the equal benefit of all of his creditors,
pursuant to the laws of the state of Missouri regulating voluntary
assignments (Rev. St. Mo. 188!J, c. 8); that on the same day the pe-
titioner filed his bond as assignee, and took possession of the as-
signed property and effects, consisting of a stock of groceries, ac-
counts, and other personal property, and certain real estate; that
in due season the assignee caused appraisers to be appointed ana
an inventory to be taken, in accordance ,vith the local law, and that
he also obtained from the proper state court permission to sell the
assigned property and efl'ects; and that a sale was thereupon adver-
tised by the assignee to be held on December 30, 1898. On De-
cember 17, 18!J8, certain ereditors of Sievers, the assignor, filed a
petition in bankruptcy against him in the district court of the United


