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694; Cummings v. Jones, 104 U, 8.419; Scarborough v. Pargoud, 108
U. 8. 567, 2 Sup. Ct. 877;- Polleys v. Improvement Co., 113 U, 8. 81,
6 Sup. Ct. 369; Credit Co. v. Arkansas Cent. Ry. Co., 128 U. 8. 258,
9 Sup. Ct. 107; Farrar v. Churchill, 135 U. 8. 609, 10 Sup. Ct. 771;
Warner v. Railway Co.,, 2 U. 8. App. 647, 4 C. C. A. 670, and 54
Fed. 920; U. 8. v. Baxter, 10 U. 8. App. 241, 2 C. C. A, 410, and
51 Ped. 624; Union Pac. Ry. Co. v. Colorado Eastern Ry. Co., 12
U. 8. App. 110, 4 C. C. A. 161, and 54 Fed. 22; Stephens v. Clark,
18 U. 8. App. 584, 10 C. C. A. 379, and 62 Fed. 321; Insurance Co.
v. Phinney’s Ex’x, 48 U. 8. App. 78, 22 C. C. A. 425, and 76 Fed.
617. A writ of error cannot be waived. See Stephens v. Clark,
supra, and the many cases there cited.

The plaintiff in error contends that the term “sued out,” as used
in the act of 1891, does not mean the same as the term “brought,” in
section 1008, Rev. St. U. 8.; and that, within the meaning of the
act of 1891, a party has sued out a writ of error when he has filed
his petition and bond therefor, and obtained the allowance of the writ
from the judge of the court rendering the judgment. We find that
the terms “brought” and “sued out,” as applied to writs of error, and
meaning the issuance of the writ by proper authority, and the filing
of the same in the proper court; appear to be used synonymously in
the statutes of the United States, in the decisions of the courts, and
in the text-books:. See Judiciary Acts 1789, 1875, 1891, and Rev. St.
U. 8. §§ 635, 1008; Rev. St. D C. § 848; 25 Stat. 433; Hodge v. Wil-
liams, supra; Kitchen v. Randolph, 93 U. 8. 86; Tidd, Prac. 1134 et
seq. To sue out means to obtain judicially; to issue. To sue out a
“writ is to obtain and issue it. Burr. Law Dict. “Sued out” there-
fore means obtained and issuéd. As the writ of error in this case
was not sued out—that is, obtained and issued—within six months
from the entry of the judgment in the circuit court, it seems we have
no jurisdiction to review the judgment of that court. Whether the
failure to obtain and issue the writ in time resulted from the negli-
genee of the plaintiff in error, or was the fault of the clerk, appears
to be immaterial. TU. 8. v. Curry, supra; Saltmarsh v, Tuthill, supra.
The writ of error is dismissed.

THE WILLIE D. SANDHOVAL.
(District Court, E. D. New York. February 28, 1899.)

1. CARRIERS—NONDELIVERY—G00DS NOT RECEIVED-—LIABILITY.

The mere fact that good$ were receipted for by the ecarrier's agent,
who had no knowledge of their delivery, except a slip signed by the
boatman, will not create liability for their nondelivery, where they were
not in fact delivered to the carrier.

2, BiLL oF LADING—RECEIPT—CONTRADICTION—ESTOPPEL.

A bill of lading acknowledging receipt of goods for transportation is
not conclusive as to the amount of goods delivered to the carrier, and
does not estop it from showing that the goods were not in fact received.

8. SaME—BURDEN 0oF ProoF—EVIDENCE.

‘While the burden is on a carrier to show that goods receipted for were

not in fact received, yet where, in an action for their nondelivery, there
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was no evidence that a particular lot of sugar in barrels was actually
loaded on a vessel, and no part of the lot was on board at the first port,
and the evidence was inconsistent with the theory that it was lost or
stolen, the carrier will not be liable.

Hyland & Zabriskie, for libelant.
Carpenter, Park & Symmers, for claimant.

THOMAS, District Judge. On the 15th day of July, 1897, one:
Sandhoval, owner of a canal boat of the same name, was employed
by the libelant to carry a cargo of sugar, and distribute the same
at Utica and Syracuse. Thereupon the boat went to the factory
of the American Sugar-Refining Company, on the East river, and took
on a cargo of sugar, which was weighed by that company’s men, and,
as supposed, carried to the dock, tallied, and loaded by such men.
Thereupon one Potter, a young man employed to work on the Sand-
hoval, signed a receipt for the sugar, although he had not tallied
it, and knew nothing about the truth of the statements contained in
the receipt, but relied upon the statement of the sugar company's
workmen. The claimant was on the boat at the time, but was sick, and
not attentive to the loading. Thereupon the boat was taken to
the libelant’s dock, Pier 7, East river, whereupon the claimant gave
the slip so signed by the boatman to the libelant, and received a bill
of lading corresponding to the contents thereof. The receipt and
bill showed, among other items of cargo, 30 barrels of sugar, con-
signed to Head, of Utica, in two lots,—one of 20 barrels, and one
of 10 barrels. When the sugar arrived at Utica the lot of 10 barrels
could not be found, although the consignee’s men searched for the
same; and, if it was loaded at the sugar refinery, it must have disap-
peared between New York and Utica. The barrels of sugar were in
the hold, and could be lifted therefrom only with a tackle, or, if
otherwise, with difficulty; and, if the sugar had been disposed of
before the arrival of the boat at Utica, the two young men then in
the employ of the claimant, and who on the trial testified with some
alacrity against him, should have known the fact. If the sugar were
loaded, the burden of explaining its nondelivery is on the carrier;
but, if not loaded, the mere fact that it was receipted for in the
manner above described would not create liability. It is certain that
the bill of lading, under the explanation given, is no actual evidence
of the fact of loading, save as the law raises a presumption of such
fact. The bill is founded upon the receipt, and the receipt, in view of
the evidence given, has only the probative force mentioned, as there
is no pretense that the person signing it had the slightest knowledge
of the truth of its statements. There is no evidence that the sugar
was actually loaded, beyond the evidence that it was weighed, and in
due course should have been removed to the dock, tallied, and put
aboard. It is true that, when the captain went to get the sugar, it
was his duty to know what he received; and when he went back
to Walsh, the shipper, and delivered to him a receipt showing that 30
barrels of sugar had been loaded, Walsh was justified, until the
contrary appeared, in relying upon the statement. Hence there rests
upon the carrier the burden of showing that the sugar was not
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loaded. Has he fulfilled this burden? The carrier states that it was
not on his boat when he got to Utica. He denies any diversion of
it. Is that sufficient proof that it was not loaded. Did thieves take
it out in the night? How much easier to have taken the sacks, of
which there were several hundred in the vessel! . And, moreover, the
difficulty of lifting the barrels fromn the hold without detection causes
the court to doubt such an occurrence. No freight was delivered
before the arrival of the boat at Utica. It apparently was not aboard
at that time. It is not believed that the carrier abstracted the bar-
rels. What would it have availed him to steal 10 barrels of sugar,
for which, as a common carrier, he was liable? The error was prob-
ably at the sugar refinery’s docks.

An examination of the evidence, aside from the receipt given by
Potter, does not show that this particular sugar was loaded, although
it does show that it was ordered of the sugar-reﬁnery company; and
the figures indorsed on the order, which are said to be those of the
weighing master, indicate that it was weighed, and in due course of
procedure it should have been carried out upon the dock, tallied, and
placed aboard. But nobody is forthcoming to say that it was either
weighed, carried on the dock, tallied, or loaded. Must the master go
further than this, and show affirmatively that it was not loaded? For
instance, assume that there was no evidence whatever of loading,
beyond the shipping receipt and the bill of lading made therefrom, and
the other evidence appeared tending to show that the sugar was not
upon the boat when it reached Utica, and that the captain had not
diverted it; must the captain, under the burden of proof which
rests upon him, show that the sugar actually was not loaded at the
sugar refinery? It must be kept in mind that there is no estoppel.
In The Ethel, 59 Fed. 473, it was held that, in determining whether
there is a shortage of cargo consisting of bags of sugar, both the
consignee’s output count and intake count, as shown by the bill of
lading, are controlled, when the deficiency alleged is only three bags,
by proof that the hatches were sealed after the sugar was in, and
opened only by the port wardens on the vessel’s arrival, and that
there was no opportunity for loss or abstraction. In that case no
port was touched from the time the vessel sailed until her arrival,
and there was therefore no opportunity for the loss or abstraction
of any part of the cargo. The court said, “I regard this testimony as
more reliable than either of the counts made, and therefore accept
it as conclusive.” The libelant is apparently in error in his claim that
the bill of lading is an estoppel. In Mever v. Peck, 28 N, Y. 590,
it was held that an ordinary bill of lading is not conclusive, as between
the original parties, either as to the shipment of the goods named in
it, or as to the quantity said to have been received, and any mistake
or fraud in the shipment of the goods may be shown on the trial.
The bill of lading in that case contained the stipulation that: “Any
damage or deficiency in quantity, the consignee will deduct from the
balance of freight due the captain.” These words, it was held, did not
affect the question, and were not a guaranty that the captain had
received the whole quantity of goods specified, or an agreement to
pay for that portion, if any, that should be found to be deficient of
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what he has received. The interest of the bona fide holder of the bill
of lading was not involved in that case. The authority of this deci-
sion upon the state of facts presented has not been modified. In
Rhodes v. Newhall, 126 N. Y. 574, 27 N. E. 947, the court stated that
there was no disposition to question the authority of the case, nor
to disregard the principles there laid down. The last case was of a
different character. There was a claim for deficiency in wheat. The
wheat was weighed into the vessel under the supervision and control
of carriers. The bill contained this clause: “All the deficiency in
cargo to be paid by the carrier, and deducted from the freight, and
any excess in the cargo to be paid for to the carrier by the con-
signee.” It was held that the plaintiffs were by this clause estopped
from questioning the correctness of their acknowledgment, and were
bound to account for the precise quantity admitted. This decision
rested upon the conclusion that the provisions fixed the quantity of
grain received, and provided a mode by which any deficiency or ex-
cess in quantity should be dealt with, and that thereby the carrier
would have the benefit of any excess, and would be responsible,
without further specification, for any shortage. The same rule was
adopted in Sawyer v. Mining Co., 16 C. C. A. 191, 69 Fed. 211, where
the court expressly holds that the bill of lading is not in the ordi-
nary form, probably because of the usual and ordinary variations in
quantity, and that the stipulation inserted was intended to provide
for an adjustment of such deficiency and excess without going back
of the face of the bill. In Relyea v. Rolling-Mill Co., 75 Fed. 420,
it was held by Judge Shipman that where a master, who is also
owner, of a vessel, gives a shipper a bill of lading reciting receipt
of a certain amount of iron, and agreement to deliver it to the con-
signees, he is liable for damages to the consignees, who, relying on the
correctness of the recital, pay the shipper for more iron than was
actually on board. There the principle of estoppel is properly in-
voked. Inthe case at bar there was no payment, before the discovery
of the shortage, in reliance upon the bill of lading; nor was the
libelant placed in a position which estopped him from denying that
the sugar had been actually loaded. He had the same rights under
the bill of lading, and was subject to the same obligations, as is the
respondent in the present action. In The Asphodel, 53 Fed. 835, it
was held by Judge Brown, of the Southern district of New York, that
a ship does not guaranty that the amount of cargo recited in her
bills of lading as received on board, and based on her tally, has
been actually so shipped and received; nor can the vendor and vendee
of such goods, by any private arrangement, make the ship an insurer
of the correctness of her tally, as against fraud or mistake, for their
benefit, and as a fulfillment of the vendor’s contract, when not ful-
filled in fact; and, where there is proof of fraud or mistake, the ship
and owners cannot be held accountable to the consignee beyond the
number actually received on board. The opinion of the learned judge
in this case is useful. The only doubt in this case is whether the
claimant has fulfilled the burden of proof by his evidence that he
delivered all the freight he had, and that he did not deliver the 10

barrels at Utica because they were not on board. What more could
92F.—19
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he do? 'If there were any evidence of actual loading, it would be
different. "'But all the evidence tending to show actual loading is
the order of the sugar-refinery company to its factory to deliver the
sugar consigned to Head, and certain figures, stated to be the weigh-
er’s figures, indorsed thereon. It is also to be observed that the
missing sugar is a single lot of 10 barrels, of a particular kind of sugar,
from a larger number of barrels. It would be strange if, by some
chance, a person taking it from the hold should secure the precise
shipment from the general whole. The very fact that a specific lot
is unaccounted for tends to strengthen the conclusion that it was
not abstracted after loading. The conrt is convinced that the sugar
was not loaded, and. the receipt and bill of lading based thereon must
yield to that conviction. Let a decree be entered accordingly.

MOFFITT-WEST DRUG CO. v. BYRD.
(Circuit Court of Appeals, Eighth Circuit. February 20, 1809.)

No. 1,069,

1. CONTRACTS—ACTION FOR BREACH,
It is error, in an action for damages for breach of contract, to permit
a recovery without proof of a contract and a breach.

2. SaME—OrrER TO CONFESS JUDGMENT—EFFECT WHEN UNACCEPTED.

An offer by a defendant to confess judgment for a part of the amount
claimed, if unaccepted, cannot bhe permitted to affect the issues, or the
rights of the parties, and will not support a recovery without proof of
the cause of action alleged.

3. DaMaeEs—BrEAcH oF CONTRACT TO SELL GooDs.

Under the rule that damages which may be allowed for breach of con-
tract must be the natural and probable consequences of the breach, the
damages recoverable for the breach of a contract to sell and deliver
merchandise, in the absence of allegation and proof of special circum-
statices known to the seller, are limited to the difference between the
contract price and theé market value of the goods at the time and place
of delivery, with interest, and incidental expenses of the purchaser in
conneetion with the contract cannot be considered.

In Error to the United States Court of Appeals in the Indian Terri-
tory. ‘
This was an action by L. A. Byrd against the Moffit-West Drug
Company. There was a judgment for plaintiff, which was affirmed
on appeal by the court of appeals of Indian Territory (43 S. W. 864),
and defendant brings error.

James B. Burckhalter, for plaintiff in error.
W. H. Tibbils, for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge. L. A. Byrd, the defendant in error,
brought an action against the Moffitt-West Drug Company, a corpora-
tion, and the plaintiff in error, for damages for breach of a contract to
deliver to him a bill of -goods whose purchase price was $555.85. In
his amended complaint he alleged that the drug company agreed to
sell and . deliver these goods to him; that he paid it $100 of the pur-



