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Bride v. Bank, 26 N. Y. 450; Petersen v. Bank, 32 N. Y: 47, The
lien is doubtless to be regarded as a lien obtained by Dooley, because
the suit and attachment were, in everything but name, a suit and
attachment by Dooley. The attachment cannot be defeated upon
the ground that Pangburn did not have a valid right of action for
the full amount of the claim against the silk company. The bank
bhad an honest debt against the silk company for the demands as-
signed to Pangburn; and, this being so, it is immaterial whether the
gilk company could have defeated the action in part by interposing
the defense that there were outstanding notes in renewal of some
of those assigned. It did not do so; and, as it was under no moral
obligation to attempt to defeat the collection of a just debt, creditors
cannot be heard to complain. It had the right, if it chose, to permit
Dooley to obtain a preference over its other creditors; and, if it had
surrendered the outstanding notes to Dooley, to enable him to sue
upon the original consideration, there would have been no legal
wrong in doing so. If it appeared that the claims assigned were
pretended claims, the attachment would be merely colorable, and the
lien void, as against the complainants as attaching creditors. As it
is, it is valid. The theory that the lien of Dooley, as receiver of the
bank, should be postponed to that of the complainants because of a
conspiracy between the bank and the silk company to defraud the
complainants and other creditors, is too nebulous, upon the proofs,
for practical consideration.
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CITY OF WAXAHACHIH v. COLER et al.
(Circuit Court of Appeals, Fifth Circuit. February 28, 1899.)
No. T71.

A.PPEOAL AxD ERROR — TiME FOR TAKING—WHEN WRIT OF ERROR I8 *SyuEs
UT.

Within the meaning of the provision of the act of March 8, 1891, cre-
ating the circuit courts of appeals (26 Stat. 826, 829), that no writ of error
shall be sued out except within six months after the entry of the order,
judgment, or decree sought to be reviewed, a writ of error is “sued out”
by being obtained and issued, and not by the filing of the petition and
bond and obtaining its allowance from the Judge of the court ren-
dering the judgment. If the writ i8 not issued within the six months,
the circuit court of appeals 18 without Jurisdiction; and whether the fail-
ure to issue it in time is through the negligence of the plaintiff in error
or the fault of the clerk appears to be immaterial.

In Error to the Circuit Court of the United States for the Northern
District of Texas.

On motion to dismiss writ of error.

W. H. Clark, Wm. Thompson, and E. H. Farrar, for plaintiff in
error.

'W. 8. Herndon and Ben B. Cain, for defendant in error.

Before PARDEE and McCORMICK, Circuit Judges, and PAR-
LANGE, District Judge. '
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PARDEE, Circuit Judge. A motion is made to dismiss this appeal,
on the ground that the writ of error was not sued out within six
months after the entry of the judgment. The judgment was entered
March 5, 1898, On September 3, 1898, the plaintiff in error presented
to the district judge of the Northern district of Texas, the court in
which the judgment was rendered, a petition for a writ of error to
this court, accompanied with an assignment of errors. The judge
signed the order allowing the writ, conditioned upon the plaintiff in
error furnishing a bond for $1,000. On the 5th of September the
bond was executed, approved, and filed, and on the same day the peti-
tion for the writ, the assignment of errors, and the order allowing the
writ were also filed. On the 9th of September, four days after the
expiration of six months from the entry of the judgment, the clerk
issued and filed the writ, which bears teste and filing of that date;
and the judge on the same day signed the citation in error. On
October 4, 1898, the defendant in error filed a general appearance
in this court.

The act of congress of March 3, 1891, creating the circuit courts
of appeals, and defining their jurisdiction, provides, among other mat-
ters:

“That no appeal or writ of error by which any order, judgment, or decree
may be reviewed in the circuit court of appeals under the provisions of this
act, shall be taken or sued out except within six months after the entry of
the order, judgment or decree sought to be reviewed.”

And, further: *“That all provisions of law now in force regulating the
methods and system of review through appeals or writs of error shall regu-
late the methods and systems of appeals and writs of error provided for in
this act in respect of the circuit courts of appeals, including all provisions for

bonds, or other securities to be required and taken on such appeals and writs
of error.” 20 Stat. 826, 829,

The writ of error is the writ which removes the case from the in-
ferior to the appellate court, and its “issmance” or “bringing” or
“suing out” is jurisdictional.

In Hodge v. Williams, 22 How. 88, it ig said:

“And this court have no appellate power over the judgment of the court
below, unless the judgment is brought here according to the act of congress,—
that is, by writ of error; and that writ, from its nature and character, must
be sued out by the party who alleges error in the judgment of the inferior
court. This writ is not mere matter of form, but matter of substance pre-
scribed by law, and essential to the jurisdiction of this court. * * % Tt
is the duty of the party who desires to bring a case before this court, io see
that proper and legal process is sued out for that purpose; and if he fails
to do so, he has no right to treat the defect as a mere clerical error, for which
ne is not to be held responsible.”

In Brooks v. Norris, 11 How. 207, it is said:

“It is the filing of the writ that removes the record from the inferior to
the appellate court, and the period of limitation prescribed by the act of con-
gress must be calculated accordingly.”

These declarations as to the necessity and effect of the writ of
error have often been reiterated and followed, and never (to our
knowledge) departed from. U. 8. v. Curry, 6 How. 106, 113; Salt-
marsh v. Tuthill, 12 How. 387, 389; Carroll v. Dorsey, 20 How. 204
Mussina v. Cavazos, 6 Wall. 355; Washington Co. v. Durant, 7 Wall.
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694; Cummings v. Jones, 104 U, 8.419; Scarborough v. Pargoud, 108
U. 8. 567, 2 Sup. Ct. 877;- Polleys v. Improvement Co., 113 U, 8. 81,
6 Sup. Ct. 369; Credit Co. v. Arkansas Cent. Ry. Co., 128 U. 8. 258,
9 Sup. Ct. 107; Farrar v. Churchill, 135 U. 8. 609, 10 Sup. Ct. 771;
Warner v. Railway Co.,, 2 U. 8. App. 647, 4 C. C. A. 670, and 54
Fed. 920; U. 8. v. Baxter, 10 U. 8. App. 241, 2 C. C. A, 410, and
51 Ped. 624; Union Pac. Ry. Co. v. Colorado Eastern Ry. Co., 12
U. 8. App. 110, 4 C. C. A. 161, and 54 Fed. 22; Stephens v. Clark,
18 U. 8. App. 584, 10 C. C. A. 379, and 62 Fed. 321; Insurance Co.
v. Phinney’s Ex’x, 48 U. 8. App. 78, 22 C. C. A. 425, and 76 Fed.
617. A writ of error cannot be waived. See Stephens v. Clark,
supra, and the many cases there cited.

The plaintiff in error contends that the term “sued out,” as used
in the act of 1891, does not mean the same as the term “brought,” in
section 1008, Rev. St. U. 8.; and that, within the meaning of the
act of 1891, a party has sued out a writ of error when he has filed
his petition and bond therefor, and obtained the allowance of the writ
from the judge of the court rendering the judgment. We find that
the terms “brought” and “sued out,” as applied to writs of error, and
meaning the issuance of the writ by proper authority, and the filing
of the same in the proper court; appear to be used synonymously in
the statutes of the United States, in the decisions of the courts, and
in the text-books:. See Judiciary Acts 1789, 1875, 1891, and Rev. St.
U. 8. §§ 635, 1008; Rev. St. D C. § 848; 25 Stat. 433; Hodge v. Wil-
liams, supra; Kitchen v. Randolph, 93 U. 8. 86; Tidd, Prac. 1134 et
seq. To sue out means to obtain judicially; to issue. To sue out a
“writ is to obtain and issue it. Burr. Law Dict. “Sued out” there-
fore means obtained and issuéd. As the writ of error in this case
was not sued out—that is, obtained and issued—within six months
from the entry of the judgment in the circuit court, it seems we have
no jurisdiction to review the judgment of that court. Whether the
failure to obtain and issue the writ in time resulted from the negli-
genee of the plaintiff in error, or was the fault of the clerk, appears
to be immaterial. TU. 8. v. Curry, supra; Saltmarsh v, Tuthill, supra.
The writ of error is dismissed.

THE WILLIE D. SANDHOVAL.
(District Court, E. D. New York. February 28, 1899.)

1. CARRIERS—NONDELIVERY—G00DS NOT RECEIVED-—LIABILITY.

The mere fact that good$ were receipted for by the ecarrier's agent,
who had no knowledge of their delivery, except a slip signed by the
boatman, will not create liability for their nondelivery, where they were
not in fact delivered to the carrier.

2, BiLL oF LADING—RECEIPT—CONTRADICTION—ESTOPPEL.

A bill of lading acknowledging receipt of goods for transportation is
not conclusive as to the amount of goods delivered to the carrier, and
does not estop it from showing that the goods were not in fact received.

8. SaME—BURDEN 0oF ProoF—EVIDENCE.

‘While the burden is on a carrier to show that goods receipted for were

not in fact received, yet where, in an action for their nondelivery, there



