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MAGANN et al. v. SEGAL et al.
(Circuit Court of Appeals, Sixth Circuit. February 7, 1899.)

No. GS3.
1. JUDICIAl, SALES-RIGHTS OF PURCHASER-ApPEAl..

A purchaser at a master's sale, in equity, acquires such an interest in
the property, by the acceptance· of his bid, as to entitle him to appeal
from an order refusing to confirm the sale.

2. SAME-GROUNDS FOR SETTING ASIDE-INADEQUACY OF PRICE.
Mere inadequacy of price, unless so great as to shock the conscience,

will not justify the setting aside of a sale and the reopening of biddings,
but, to warrant such action, there must be additional circumstances,
which render it ineqUitable to permit the sale to stand.

3. SAME-ACCIDENT PREVENTING Bms.
A railroad was sold by a master for a price clearly inadequate, but

not so greatly so as to justify a refusal to confirm. The sale was fairly
conducted, and no fraud was practiced by the purchaser, but there was
no opposing bid, because of the accidental failure of arrangements made
by each of two intending bidders to make a deposit of $25,000 required
to qualify them to bid. Each of such intending bidders was interested
in the property, and the amount realized therefor, aside from any interest
as a purchaser, and each had made an arrangement for the deposit, such
as he might reasonably rely on without being chargeable with negligence.
Held, that their failure to bid was due to accident, such as, togetlwr with
the inadequacy of the price reaIized, justified the court in refusing to
confirm the sale and ordering a new one, on a tender of bids 25 and 80
per cent. in advance of the selling price, and on application of nearly all
the creditors interested.

Appeal from the Circuit Court of the United States for the Dii'triet
of Kentucky.
This is an appeal from a decree refusing to confirm the sale of a certain

railroad, made by a commissioner acting under the order and direction of t11e
circuit court. The same decree ordered a resale, beginning at a price tendered
under an advanced bid made after the original sale bad been reported. '1'he
appeal is by tbe original bidder, to whom the sale was made by the commis-
sioner. The railroad property in question consisted of 63 miles of completed
railroad, extending from Versailles, in Kentucky, to IrYine, in the same state,
and some 36 miles of right of way, upon which much work had been done.
This railroad was incorporated under the name of the Richmond, Nicholas-
ville, Irvine & Beattyville Railroad Company. Against that company a bill
was filed in the circuit court of the United States for the district of Kentucky,
by the Central Trust Company of New York, for the purpose of foreclosing
a mortgage made to secure an issue of bonds aggregating something like
$2,000,000. I'Iumerous creditors intervened, asserting mechanics', vendors',
and contractors' liens, and claiming preference over the mortgage. A re-
ceiver was appointed, who thereafter operated the railroad under directions
of the court, who, by leave of the court, issued certificates of indebtedness
amounting to some $125,000, yet outstanding and unpaid. Under this bill,
and the interventions mentioned, the court settled the amount of the mort-
gage and other debts, an(l determined that liens existed in favor of contract-
ors, material men, vendors, and holders of receiver's certificates aggregating
about $500,000, which were entitled to preference over tile mortgage in the
sale of· the property, and a sale was ordered accordingly. From this decree
an appeal was taken to this court, where the decree of the circuit court was
modified in some particulars, but affirmed for the greater part and the case
remanded, with directions to modify the decree and proceed with its execu-
tion. r.rhe case is reported in full in 31 U. S. App. 704, 15 C. C. A. 28\J, and
OS Fed. 105. An upset price of $550,000 was fixed. and the special COlllmis-
sioner directed to accept no bid below that sum. The property was accord-
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ingly offered, but no bids were received. The court thereupon reduced the
upset price to $250,000, and it was again exposed to sale, without any bids
being received. In July, 1897, the court again reduced the upset price by
fixing it at $160,000, which was about sufficient to meet the expenses of the
litigation and discharge the receiver's debt, which was a first liability. Un-
der the sale had under this decree, the property was bid off by a committee.
representing the contractors' lien claims, for the price of lfimll,OOO, and the
sale reported to D. A. Shanahan and others, representing nearly all of the lien
claimants of the class mentioned. Some disagreement among this class re-
sulted in an assignment of this bid to one Adolph Segal, who, by agreement
of parties, not necessary to explain, was substituted as purchaser at the
price of $255,000, and Shanahan and associates released. Segal paid $25,000
in cash, and executed two bonds, with security for the remainder of the
purchase price, and a lien, with right to retake and resell the property in case
of default in reserved payments, was retained. Segal assigned his purchase
to the Louisville & Southeastern Railroad Company, a corporation organized
by him to take and operate the property. Segal made default, and the secu-
rity upon his bonds failed, and made an assignment. Thereupon, on July
2, 1898, a decree was entered against him and his security, and the said
Louisville & Southeastern Railroad Company, ordering a resale of the prop-
erty. This resale was ordered to be made at Versailles, a small town about
70 miles from Louisville, Ky. The upset price was again fixed at :j;IGO,OOO.
By the provisions of this decree, no one was qualified to bid without first
depositing with the commissioner the sum of $25,000 in money or a certilicd
check for that amount satisfactory to him. Under that decret'. the proverty
was again offered for sale on October G, 1898. The only bid made was
$160,000 by the appellants, George P. :Jlagann and associates. On October
:28, 18\)8, the commissioner reported this sale to the court, and on same day
the purchaser moved for confirmation. 'l'his was resisted by D. Shanahan
and other large creditors and holders of liens subordinate to the receiver's
certificates, and by Adolph Segal, the then owner of the all of whom
liled petitions praying the court to refuse confirmation and reopen the bid-
dings. These pptitions were accompanied by affidavits temling to support
the application fOl' a reopening of the biddings. Segal supported his peti-
tion with an offer to make an advance bill of $200,000 if the bidl1ings should
be reopened, and presented security thcrefor. Shanahan presented with his
petition an offer to open the hiddings at $210,000, made by John Stitl'S, trus-
tee, which was secured by the tendel' of $100,000 in money.
The facts Wh'l'!l seem to be established by the petition, exhibits, and affi-

davits as ground for reopening the biddings are that two intending hidders,
Ivllo were present at the sale in person, or represented, were preventeu from
bidding by an accidental inability to qualify themselves as bidders by deposit-
ing with the special commissioner the amount requircd IJy the llecree of sale.
One of them was the appellee Adolph Segal, the owner of the property under
his purchase at the former sale, who had made default in payment of the
purchase price. Segal resided in the East. He was diligfmtly endeavoring
to protect himself against loss by putting himself in position by which he
could bid the property up to a price which would secure himself against a
deficiency. He arranged with a correspondfmt In Philadelphia. to deposit
in a Philadelphia. bank $25,000 to the credit of a. bank in Louisville, anci with
the Louisville hank to issue its certified check to his counsl'! in Louisville,
:Jfr. D. W. Fairleigh, and that the latter should attplid the sale and hid the
property up to $240,000. His arrangement was that his Philadelphia corre-
spondent should on day of saIl', by 10 a. m., Philadelphia time (\i a. m.. Lou-
isville time), make the necessary depOSit in the Philadelphia bank, and that
the latter should then advisc its Louisville conespondent by telegram to issue
its check to Fairleigh. Fairleigh was advised of this plan on the afternoov
of the 5th of October, the day preceding the sale. As the sale was to occur
at Versailles, and not at Louisville, he arranged with the Louisville bank to
issue, on the 5th, its certified check, payable to his order, and place it in the
hands of Judge Alexander P. Humphrey, who was to attend the sale at
Versailles, and hold the check until advised that Segal's deposit had been
made in the Philadelphia bank as arranged. JUdge Humphrey, with this



,254 92 :FEDERAL REPORTER.

check, attended'the sale. Upon communicating with the bank over the tele-
phone, he was advised that the IAluisville bank had not yet received the
expected notice from its Philadelphia correspondent. The sale proceeded.
l<'aL'liegh, though with authority to bid for his client, Segal, couleinot
do so, becanse the latter had not made the necessary deposit. 'Within an
hout' or two after the property had been knocked down to appellants, who
were the only qualified bidders present, JUdge Humphrey was notified by
the Louisville bank to deliver its check to l!'airieigh. This was too late. 'l'he
sale was over. The fault lay with one of Segal's correspondents, who failed
to make the deposit,he had agreed to do, and failed to notify Segal's agent in
time for the latter to make otherarrrangements promptly enough to meet
the· exigencies of the case.
A.s to the second intending bidder: Shanahan and one Walker, who to-

gether owned or controlled nearly one-half of the preferential debts, had
arranged to protect their claims by bidding upon the property up to $200,000.
\Valker agreed to furnish the necessary $25,000 to qualify them as bidders.
and Shanahan was to furnish the security for deferred payments. This
:arrangement held down to the day before the sale, on which day ·Walker
came to Louisville from Pittsburg with the necessary certified check to
carry out the plan. After reaching Louisville, his nerve seems to have failed
him, and he expressed a wish to be relieved from his arrangement with
Shanahan. The latter had relied upon "Talker to furnish the money to make
the deposit, and saw no way, in the short time remaining, to obtain so large
a sum. He agreed, however, to release \Valker, provided the latter wouhl
lend him this certified check, and this Walker agreed to do, and indorsed the
check, and placed it in the hands of Judge Humphrey, to be deposited with
the commissioner. Thus prepared, Shanahan attended the sale, accompanied,
however, by \valker. While the commissioner was reading the notice of
sale, Walker again underwent a change of mind, and instructed Judge
Humphrey not to give the check to Shanahan. To this the latter pro-
tested, but Judge Humphrey obeyed instructions, and thus Shanahan was
unable to bid, through this failure of his plan. Upon this state of facts,
,Judge Barr refuseQ to confirm the sale to aplwllants, and ordered a resale.
the biddings to commence at $210,000, and from this decree the bidders at
the sale have appealed.

Bennett H. Young, for appellants.
D. W. Fairleigh, A. P. Humphrey, and W. A. Sudduth, for appel-

lees.
Before TAFT and LURTON, Circuit Judges.

After making the foregoing statement of facts, the opinion of the
court was delivered by LURTON, Circuit Judge.
1. The objection that an appeal will not lie in favor of a pur-

chaser at a master's sale from a decree refusing to confirm the sale
and reopen the biddings is not well taken. Such a purchaser, though
not entitled to be regarded as the owner of the property or to the
benefit of his contract till after the master's report of the biddings
has been confirmed, has nevertheless, by compliance with the terms
of the sale, acquired what Ohancellor Walworth called "inchoate
rights" in the property, such as to entitle him to a hearing upon the
question of reopening the biddings and to an appeal from any decree
denying confirmation improperly. Delaplaine v. Lawrence, 10 Paige,
602. This question was expressly decided in Blossom v. Railroad
00., 1 'Vall. 655, 656, where it was said:
"A purchaser or bidder at a master's sale in chancery subjects himself quoad

boc to the jurisdiction of the court, and can be compelled to perform his agree-
ment specifically. It would seem that he must acquire a corresponding right
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to appear arid' claIm, at the hands of the court, such relief as the rules of equity
proceedings entitle blm to."
In Mining Co. v. Mason, 145 U. S. 349-365, 12 Sup. Ct. 887, all'

appeal was entertained by one who interposed, after confirmation,
for the purpose of setting aside the sale and opening the biddings
upon an advance bid made by himself.
2. Judicial sales under tbe decretal orders of an equity court are

usually conducted by a special master appointed by the court and sub-
ject to its guidance. Any sale which that officer may make is not
final until reported and confirmed by the court. Even after con·
firmation, the court may, for good cause shown, set aside the confirma-
tion and reopen the biddings. But, to justify the reopening of the bid·
dings after confirmation, a stronger case must be made than would be
necessary before, both because it is the duty of one objecting to a
sale to interpose before confirmation, as well as because the pur'
chaser's rigbts al'e thereby much strengthened. Mining Co. v.
145 U. S. 349-367, 12 Sup. Ct. 887; White v. Wilson, 14 Ves. 151;
Houston v. Aycock, 5 Sneed, 406.
In 1 Sugd. Vend. (9th Eng. Ed. 1836) p. 76, it is said:
''The determinations on this subject assume a very different aspect when the

report Is absolutely confirmed. Biddings are, In general, not to be opened after
confirma t10n of the report. Increase of price alone Is not sufficient, however
large, although 1t Is a strong auxiliary argument, where there are other
grounds."
In respect to the circumstances which should be regarded as suffi-

cient to reopen a sale before confirmation, over the objection of
bidder, the equity rules promulgated by the supreme court afford no
express guide. It is true that the ninetieth rule adopts the rules
of equity practice as they existed in 1842, so far as found consistent
"with our local circumstances and conveniences." But, if we turn to
the English practice in this matter at that time, we find it in a state
of transition, if, indeed, there had ever been any uniform rule upon
the subject. In 1 Sugd. Vend. (9th Eng. Ed.) p. 74, the learned
author states:
"Where estates are sold before a master under the decree of a court of equity"

the court considers itself to Ilave a greater power over tile contract than It
would have were the contract made between party and party; and, as the
chief aim of the court is to obtain as gn>at a price for the estate as can pos-
sibly be got, It Is in tile habit of opening the biddings after the estate Is sold."
He adds:
":\lere advance or price, If the report of the purchaser being the best bidder

Is not absolutely confirmed. Is sufficient to open the b1ddings, and tlley wlll be
opened more than once, even on the same application of the same person. It a
sutlicient advance be offered; but the court will stipulate for the price, and not
permit the biddings to be opened upon a small ad\'ance, and. although an ad-
vance of 10 per cent. used generally to be considered sufficient on a large sum,
yet no rule now prevails."
In Andrews v. Emerson, 7 Ves. 420, decided in 1802, there was a

motion to open the biddings upon an offer of an advance of £80 upon
the sale of a lot for £800, being precisely 10 per cent. Lord Eldon
said:
"That rule of ten per cent. was not a wise rule to establish. The conse-

Quences are, you never get more. 1 remember the time when no Buch rule
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pre-vaned, and I desire it to be observed that in' ,future there shall be no such
rule."

But the report of that case shows that, when the advance bid was
increased to £100, the biddings were reopened. .
In White v. Wilson, 14 Ves.151, where the effort was to reopen a

sale after confirmation, the same great chancellor said:
"I'could not do a thing more mischievous to the suitors than relax further the

binding nature of contracts in the master's office; half the estates that m'e
sold inthfs court being thrown away upon the speculation that there will be an
opportunity of purchasing afterwards by opening biddings."

The practice was also condemned in Barlow v. Osborne, '6 H. L.
Cas. 556.
Though the rule of opening tpe biddings on an advance of 10 per

cent. only had ceased to prevail when our rules of equity practice were
promulgated, yet it does appear that at that date a mere advance,
deemed a sufficient inducement under all the circumstances of the
case, was still regarded as sufficient to justify the reopening of bid-
dings before confirmation. The objection so strongly stated by Lord
Eldon, that "the speculation that there will be an opportunity of
purchasing afterwards," had resulted "in sacrificing half the estates
sold in the court," resulted finally in the regulation of the subject by
Act 30 & 31 Viet. c. 48, whereby it was provided that the highest
bidder in sale of lands by auction under decrees should be regarded
as the purchaser, unless the court, for fraud or misconduct in the
management of the sale, should order the sale to be reopened. The
Irish practice appears to have been always to open the biddings
when it was for the benefit of the estate to do so. Digby v. Browne,
1 II'. Eq. 377; Mayne v. McCartney, 2 II'. Eq. 324.
The. English practice, allowing a reopening upon a mere advance

bid, prevails in some of the states retaining the system of equity
courts, notably in Tennessee. Atkison v. M"urfree, 1 Coop. T'enn.
Oh. 51; Olick v. Burris, 6 Heisk. 539-545. But the English rule,
that a mere advance bid would suffice to reopen biddings, has not
been approved by the majority of American courts.
Mr. Perkins, the American editor of the 4th American Edition of

Daniell's Chancery Pleading and Practice (volume 2, pp. 1285, 1286),
has collected a great many authorities to support the proposition. In
Graffam v. Burgess, 117 U. S. 180-191, 6 Sup. Ot. 692, Justice Bradley,
in the course of a discussion of the general subject of judicial sales,
said as to the rule of opening biddings upon a mere advance:
"In this country, Lord Eldon's vie,ws were adopted at an early day by the

courts, and the rule has become almost universal that a sale will not be set
aside for inadequacy of price, unless the inadequacy be so great as to shock
the conscience, or unless there be additional circumstances against its fairness;
being very much the rule that always prevailed in England as to setting aside
sales after the master's report had been confirmed."

To sustain this, the learned justice cites a number of American
cases.
In Mining 00. v. Mason, 145 U. S. 349-356, 12 Sup. Ot. 888, where

it was sought to prevent confirmation by a number of objections, filed
before confirmation, going to the practice of the court and the con-
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duct of the sale, and where, also, an effort was made to set the sale
aside after confirmation upon a large advance bid, the court said:
"It may be stated generally that there is a measure of discretion in a court

of eqUity, both as to the manner and conditions of such a sale, as well as to
ordering or refusing a resale. The chancellor will always make such provi-
sions for notice and other conditions as will in his judgment best protect the
rights of all interested, and make the sale most profitable to all; and, after a
sale has once been made, he will, certainly before confirmation, see that no
wrong has been accomplished in and by the manner in which it was conducted.
Yet the purpose of the law is that the sale shall be final; and to insure re-
liance' upon such sales, and induce biddings, it is essential that no sale be set
aside for trifling reasons, or on account of matters which ought to have been
attended to by the complaining party prior thereto."

Touching the effort to open the sale after confirmation upon an
advance bid exceeding 10 per cent., the court, after discussing certain
circumstances implicating the good faith of this effort, said:
"It is enough that it comes too late. Surely no one would suppose that an of-

ficer, having charge of the sale of property of such value,-a sale made at the
end of prolonged litigation,-should, at the last moment, in response to a dis-
patch from a stranger, postpone the sale. The master's action was unques-
tionably proper, and, if the party desired the intervention of the court, his
dut;r was to apply at once, and not wait until after confirmation; for then
the rights of the purchaser are vested, and something more than mere in-
adequacy of price must appear before the sale can be disturbed. Indeed, even
before confirmation, the sale would not be set aside for mere inadequacy,
unless so great as to shock the conscience. See Graffam v. Burgess, 117 L.
S. 180-191, 6 Sup. at. 686, where the matter is discussed at some length by Mr.
Justice Bradle3'. As the price bid by the appellees, and at which the property
was struck off to them, was about $580,000 in excess of the upset price, it is
hardly necessary to say that there is no shocking inadequacy of price."

The reported circuit court cases are remarkably few, considering
the frequency with which this question must have arisen. The earli-
est of them is Bank v. Taylor, Fed. CM. No. 854, where the heirs
of a mortgagor, in a case where a sale for foreclosure had occurred,
objected to the confirmation upon the ground of a misapprehension
at the sale, by which persons present were deterred from bidding
by a statement, made within the hearing of the purchaser, and not
denied by him, that the bidding was for the benefit of the mort-
gagor's heirs. It was shown that the property at the time was
worth $2,000, and had been sold for $1,510. K0 advance bid was
offered, but the biddings were reopened. In Blackburn v. Railroad
Co., 3 Fed. 690, the biddings were reopened upon a large advance bid,
and evidence that the property had sold for a grossly inadequate price,
although there was no evidence of any fraud or unfairness in the
sale. Judge Hammond conceded that the English rule of reopening
biddings upon a mere advance bid had been generally repudiated
by the American courts, which, instead, had adopted a rule "that
there' must be, besides an advance of price, some circumstance of un-
fairness in the sale, growing out of fraud, accident, or mistake, or
trust relation of the parties, sufficient to avoid a sale between private
parties." "This," said the learned judge, "is the doctrine which most

itself to my judgment as being just and fair to all con-
cerned, but I think this, court must follow the English practice, par-
ticularly as the, 'local circumstances and conveniences' mentioned in

92F.-17
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the ninetieth equity rule favor it, andwe have no power to resort to
the inethod of bids established in England since the equity
rules were promulgated. Perhaps the court should not ,lose entire
control of these sales in all easeswhere inadequacy ofprice appears
as the only ground of, objection to ,its confirmation; and, until the
practice is in some way satisfactorily regulated, the best solution
of the subject seems to be to hold closely to the public policy which
protects the sales against instability by' refusing to set them aside,
unless the price offered inadvance is so great, in proportion to the
bid already made, that it affords substantial evidence that for some,
perhaps unknown, reason, the property has been greatly undersold,
-so much so that the purchaser has not, simply a bargain, with a fair
margin' for profit, but an unconscionable advantage of the parties
for whose benefit the sale has been made."
In Fidelity Trust & Safety-Vault Co. v. Mobile Sf. Ry. Co., 54 Fed.

27, Judge Touhnin refused to reopen biddings upon mere inadequacy
of price. The question arose upon a motion to make absolute an
order confirming the sale. The learned court said:
"The grounds of opposition to the motion, as stated, are of price

and unfairness in the sale. If the property sold at an inadequate price, the
inadequacy must be so great as to shock the conscience and to excite the sus-
picion of the court, or there must be an inadequacy of price, with additional
circumstances against the fairness of the sale, growing out of fraud, accident,
or some trust relation of the parties. On the proof submitted as to the value
of the property, I am not convinced that it sold at greatly less than its vaiue;
certainly the inadequacy of price is not so great as to shock the conscience
and to excite the suspicion of the court. Mere inadequacy of price Is not alone
suliicient to set aside the sale, and the expression of opinion, however well
founded, that the property on a resale would bring a much higher price, is not
sufficient. Mining Co. v. Mason, 145 U. S. 34;9, 12 Sup. Ct. 887; Graffam v.
Burgess, 117 U. S. 180, 6 Sup. Ot. 686. Are there, then, any additional cir-
cumstances against the fairness of the sale? Have the purchasers taken any
undue advantage? If so, of whom 'I Has any party interested in the property
been misled or surprised? There are spme statements in the affidavits sub-
mitted, based on information and belief, that some of the buyers, who were
bondholders, deterred other proposed buyers from bidding by creating the im-
pression that they were going to bid $400,000 for the property, but these state-
ments are too vague and indefinite for the court to act on them. The proposed
purchasers are not named. What sum they were willing to pay for the prop-
erty is not given. They do not testify In the matter. What was said by the
buyers, or any of them, to create, or that tended to create, such impress-lon, is
not shown."

In Fidelity Insurance,Trust & Safe-Deposit Co. v. Roanoke Iron
Co., 84 Fed. 752, Judge Paul adopted the rule that mere inadequacy
of price was not sufficient, and held that, to justify the interference
of the court, there must be, some fraud, accident, or mistake by which
the rights of the parties have been affected. In neither of the cases
last cited was any advance bid tendered.
In Re O'Fallon, 2 Dill. 548, Fed. Cas. No. 10,445, and in RePalmer,

13 Fed. 870, sales made by assignees in bankruptcy were set aside
for inadequacy of price, but this practice was deemed authorized by
the act of 'June 22,1874 (18 Stat. 178), which gave power to the court
"to set aside sales and order resales, so that the property sold shall
realize the largest sum." The ninetieth equity' rule has no, such
application as to make it obligatory upon a circuit'eourt of the
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United States t9 adopt and follow the English equity practice in
force when those rules were promulgated, in respect to reopening bid-
dings upon a mere bid. 'l'he English practice is only im-
posed by that rule "so far as consistent with our local circumstances
and convenience." The English rule was merely one of expediency,
adopted for the purpo/Se of obtaining the highest possible price fol'
estates sold under the orders and superintendence of the chancellor.
After many years of experience, it was found not satisfactory upon
the highest authority. Sales in the master's office were neglected
upon the speculation that the biddings there were of no importance,
and were subject to be reopened upon a mere advance. Thus, the
advantage of an open competitive bidding was lost, with the result,
said Lord Eldon, that "half the estates sold by the court were sacri-
ficed." "Our local circumstances and convenience" do not so greatly
differ from those which led the English people, through an act of
parliament, to correct a practice which had been found so unsatisfac-
tory. vVe are therefore absolved from any obligation to follow that
unsatisfactory and abandoned practice, but can adopt one more likely
to invite open competition and secure a better price. Such a course
seems to have the sanction of the supreme court, so far as that court
has spoken either judicially or extrajudicially. )Iining Co. v. Mason,
145 U. S. 349, 12 Sup. Ct. 887; Graffam v. Burgess, 117 U. S. 180, 6
Sup. ct. 686.
Upon the weight of American authority, we conclude that mere

inadequacy of price, unless so great as to shock the conscience, will
not justify the reopening of biddings. 'l'his rule seems to rest upon
the plain necessity that it is to the interest of suitors that it shall be
understood that some stability is to be given to the public sale of
property by a master in equity, and that the report of sale will neither
be set aside upon trivial circumstances, nor because it shall appear
that the bidder has obtained a fair bargain and a reasonable profit.
·When it once comes to be understood that chancery sales will not be
set aside upon a mere showing of inadequacy of prke, and that the
highest bidder at such sales may reasonably calculate that his pur-
chase will be confirmed, unless, in addition to mere inadequacy, there
shall also appear circumstances making it inequitable that he shall
have the advantage of his bargain, we may hope that such sales
will be attended by all intending purchasers, and such real com-
petition will be brought about as will result in sales at the fair value
of the property. On the other hand, it is not expedient that the
court shall lose all control over such sales. As said by Judge Clark,
in State of Tennessee v. Quintard, 47 U. S. App. 621, 26 C. C. A. 165,
and 80 Fed. 829, the bid reported is "only an offer to take the
property, and acceptance or rejection of that offer is within the
sound legal discretion of the court."
A price so inadequate as to shock the conscience, or mere inade-

quacy, coupled with misconduct upon the part of those conducting
the sale, or fraud, or conduct bordering upon fraud, upon the part
of the purchaser, under the practice of both English and American
courts, has always been regarded as furnishing good cause for reopen-
ing the biddings.
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The difficult question arises when neither fraud' nor misconduct
exists in the case, but an inadequate price has been realized as a
result of accidental circumstances, which have prevented a full or
fair price from being realized. The case in hand is an illustration.
No element of misconduct or fraud, or conduct bordering upon fraud,
appears, and no criticism can be made upon the conduct of the pur-
chaser or of those managing the sale. And yet, property wbich cost
tbe company in excess of $2,000,000 bas been sold for $160,000. It
is true that tbe railroad was projected as a "boom" enterprise, and
has never been completed. It is true that the value of such an unfin-
isbedand unneeded railroad is purely speculative. Yet 63 miles of
steel-laid railway, with an equipment of rolling stock, has been sold
for about $2,500 per mile, with 36 miles of rigbt of way, upon which
much work has been done, tbrown in. Tbat an upset price of only
$160,000 was fixed by the court is little evidence of value. Tbe prac·
tice of fixing a minimum, as is well known, is due to the desire of the
court to protect minority creditors to some extent against the arbitrary
power of tbe majority to carry out reorganization schemes for their
exclusive protection and benefit, and to avoid, as far as possible, tbe
necessity of countercombinations among the class of creditors less
able to combine their interests. This modern practice of fixing an
upset price differs much froni the English reserve bid. Such a reserve
bid was fixed confessedly upon the basis of a value ascertained upon
evidence, and a report by the master, and the reserve was secret. If
the bighest bid did not equal this valuation, the master would, upon
comparing the bid with the reserve, declare all bids rejected. 2 Dan-
iell, Oh. PI. & Prac. (4th Am. Ed.) pp. 1268-1271.
Tbe fact that this property had been formerly offered upon an

upset price of $500,000, without obtaining a bid, and that this price
had been reduced to $250,000, without a sale, and finally reduced to
$160,000, does undoubtedly indicate the great difficulty of realizing
anything approximating the cost of this property. Upon the other
hand, tbe property was once bid off at $301,000, and finally con-
firmed for $255,000. But the best evidence of an inadequate price
is the fact that two advance bids were tendered to the circuit court,
one for $200,000 and one for $210,000. An advance of $50,000 upon
an original bid of $160,000 is clear evidence of great inadequacy of
price. But, looking to the character of the property sold and the
history of the repeated efforts to make a more satisfactory sale, we
cannot regard tbe bid of appellants as so grossly inadequate as in
itself justifying the court in reopening the biddings. But, coupled
with an inadequacy of price not in itself sufficient to shock the con-
science' or raise an inference of fraud or misconduct, there is evi-
dence that tbe accidental inability of two intending bidders to qual·
ify themselves as bidders, by making tbe large deposit required un-
der the decree of sale, direetly resulted in a sale without competi-
tion, and at a price greatly less than the property would have
brought but for the circumstances mentioned. The deposit required,
in view of the very low upset price, was a large one. In consider-
ation of the history of tbe former sales, we are not, however, dis-
posed to criticise the court for settling the deposit at so large a



MAGANN V. SEGAL. 261

figure. Still, the sum was a large one, and the inability of two bid-
ders upon the ground to comply with the order has brought about a
most unsatisfactory result to the creditors interested in the sale.
But, if this was due to the total inability of these intending bidders
to make such a deposit, there would be no ground for complaint by
anyone. But that was not the case with these bidders. But fOI'
purely unforeseen and unexpected circumstances, each would have
been able to have qualified himself as a bidder. One was the largest
mechanic's lien creditor, and had a claim of the class second next
after costs, expenses, and receiver's debts. The other was the then
owner of the property, and was liable for any deficiency between his
former bid and that which should be realized at the pending sale.
Each had, as he supposed, prepared himself to make the necessary
deposit, and both were disappointed at the last moment by the fail-
ure of those upon whom they had reasonably relied for the means
necessary to make the deposit. It is easy to suggest that each might
have avoided such disappointment if he had done something differ-
ent from that which he did do. But this demands too severe a stand-
ard, under the circumstances of this case. The facts have been stat-
ed, and need not be repeated. Our judgment is that each had, in
good faith, perfected business arrangements,-arrangements so rea-
sonable as to justify the conclusion that the fact that they fell
through at the critical moment is not suflicient to convict them of
culpable negligence. '['hat each was earnestly determined to push
this property much above the upset price, and that each, in good
faith, supposed he had prepared himself to bid, is satisfactorily
shown. '['he result of the curious chapter of accidents by which one
found himself unable to bid but a moment before the property was
cried, though he had every reason to rely upon the safety of his
plans, while the other, by the default of his correspondent, was not
advised of his right to use the certified check prepared for the occa-
sion until just after the sale was closed, has been that a most unfair
price has been see\ued, and a great loss sustained by everyone in-
terested in the property, including these intending bidders. Acci-
dent, mistake, or surprise, without fault, is a recognized ground for
equitable relief in such cases. The definition of "accident" given in

Man. Eq. JUl'. p. 3G (a definition approved in Pom. Eg. Jur.
p. is this: "An unforeseen and injurious occunence, not at-
tributable to mistake, neglect, or misconduct." Story thus defines
it: "By the term 'accident' is intended, not merely inevitable cas-
ualty, or the act of Providence, or what is called technically 'vis
major,' or 'irresistible force'; but such unforeseen events, misfor-
tunes, losses, acts, or omissions as are not the result of any negli-
gence or misconduct of the party." Story, Eq. JUl'. § 78.
The facts bring this case under either definition. Through an un-

foreseen failure of arrangements, upon which these bidders could
have reasonably relied, this property has been sacrificed. Relief in
such cases, by reopening the biddings, is not extended because a
party who desired to buy has probably lost a bargain. 'fhe ground
for relief is the loss sustained by those interested in the sale of the
property at its best price. All, or about all, of the creditors of this
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hopelessly insolvent railway unite in asking to have the biddings re-
opened. The purchaser at the master's sale only objects. Under

circumstances, ought this bid to have been accepted? There is
a margin within which the sound legal discretion of the circuit court
will not and should not be disturbed by an appellate court in such
matters. There was no abuse of the legal discretion which may be
reasonably exercised where a greatly inadequate price has resulted
from circumstances which could not have been reasonablv foreseen.
The equity of the owners and creditors, under the facts of this case,
is greater than the equity of the purchasers to have this bid ac-
cepted. Neither is the stability of master's sales disturbed by re-
opening the biddings, where a greatly inadequate price has resulted
from accident, mistake, or surprise, without fault of those applying
for a. resale. The supreme court seems to recognize such a rule as
sound and expedient. Mining Co. v. Mason, 145 U. S. 349, 12 Sup.
Ct. 887; Graffam v. Burgess, 117 U. S. 180, 6 Sup. Ct. 686. It has
the support of the practice in the circuit courts, so far as that is as-
certainable by the reported cases. Bank v. Taylor, Fed. Cas. No.
854; Blackburn v. Railroad Co., 3 Fed. 690; Fidelity Trust & Safety-
Vault CD. v. Mobile St. Ry. Co., 54 Fed. 27; Fidelity Insurance, Trust
& Safe-Deposit Co. v. Roanoke Iron Co., 84 Fed. 752.
Under the English practice, no advance of price after confirmation

was deemed sufficient, but such advance was deemed a strong aux-
iliary, if there also appeared other circumstances. 2 Daniell, Ch.
PI. & Prac. (4th Am. Ed.) p. 1288; 1 Sugd. Vend. (9th Eng. Ed.) 76,
77. Thus, biddings were opened after confirmation, upon an ad-
vance bid, upon the ground that the owner of the property, who
joined in the motion, was in prison at the time of confirmation, and
was told by two persons that they would direct their agent to open
the biddings. Watson v. Birch, 2 Ves. Jr. 50. This case was criti-
cised by Lord Eldon in Morice v. Bishop of Durham, 11 Ves. 57; and
in White v. ·Wilson, 14 Ves. 151, the rule was laid down that no sale,
after confirmation, would be disturbed, unless there was misconduct
upon the part of the person obtaining confirmation. But, as an illus-
tration of "accident, fraud, or mistake," it is of value as an authority,
under a practice which allows a reopening of biddings before con-
firmation upon such ground. In Williamson v. Dale, 3 Johns. Ch.
290, Chancellor Kent, though refusing to adopt the English practice
of 9pening biddings before confirmation, ordered a resale upon the
ground of surprise; it appearing that the owner of the property was
innocently misled and induced to believe that the premises would
not be sold upon the day appointed. In Roberts v. Roberts, 13 Grat.
639, a sale was set aside upon the ground that, on account of the
great inclemency of the weather, several intending bidders were kept
away. The purchaser was the only bidder present, and he lived upon
the premises. In Dewey v. Linscott, 20 Kan. 684, biddings were
reopened where the mortgagee's agent had instructions to bid the
property to its value and was unable to attend, being called away
under judicial process, the property having sold at a greatly inade-
quate price. In Littell v. Zuntz, 2 Ala. 256, a sale after confirmation
was set aside, having been made during the prevalence of a yellow



V. PERRIS IRRIGATION DIST. 263

fever epidemic. In Seaman v. Riggins, 2 N. J. Eq. 217, a sale was
set aside on application of a second mortgagee, who had been inno-
cently misled as to the place of sale, and had, on that account, not
been present. That the purchaser who stood fair before the court
should be reimbursed his costs and reasonable expenses is clear.
This those resisting confirmation offered to do, and this was directed
by the decree reopening the biddings. The practice was right. Wil-
liamson v. Dale, 3 Johns. Ch. 290. The decree will in all respects be
affirmed.

MILLER v. PETIIUS IRRIGATION DIST. et a1.

(Circuit Court, S. D. California. February 20, 1899.)

No. 752.
1. IRRIGATION BONDS-BILL TO CANCEL-SUFFICrENCY OF AU,EGATIONS.

Allegations in a bill to cancel bonds of an irrigation district, which
could not legally be issued for labor, though they might have been in
payment for materials, that they were issued for labor and materials.
sufficiently show the invalidity of the bonds, as against a general de-
murrer, without specifying to what extent either labor or materials en-
tered into the consideration.

2. IURIGATION DISTHICT-VALlDITY OF ORGANIZATION--WUO MAY ATTACK.
Where a reputed irrigation district is acting under forms of law, un-

challenged by the state. the validity of its organization cannot be at-
tacked. either directly or collaterally, by a private individual.

3. SAME-SUIT FOR CANCELLATION OF VOID BONDs-TIETunN CONSIDERA-
TION.
In a suit by a landowner of an irrigation district against the district

and its bondholders, to restrain the levy and collection of assessments for
the payment of void bonds issued by the district, and for the cancella.-
tion of such bonds, the complainant is not required to allege or tender the
restoration of the consideration received by the distl,ict theTefor, which
restoration would be beyond his power. \Vhile the court, in case of the
cancellation of the bonds, might order the consideration restored by tllC
district in a proper case, it is incumbent on the bondholders, if they de-
sire such relief, to allege and pl'ove the facts which entitle them to it.

In Equity.
Works & Lee, for complainant.
C. C. Wright, for defendants.

WELLBORK, District Judge. Suit, by an owner of certain lands
in said district, for the cancellation of bonds issued by the district, and
to enjoin the enforcement of any assessment against said lands for the
payment of said bonds. The present submission is on a general de-
murrer to an amended bill. .Alter said demurrer was submitted, and
upon examination of the briefs filed pursuant to said submission, the
court made an order allowing supplemental briefs, all of which have
come in, and, although my conclusions on two of the questions raised
in the original briefs were announced orally, when the above-men-
tioned order was made, I shall in this opinion review those questions,
as well as the one discussed in the supplemental briefs.
The allegations of the amended bill, except as below indicated, are

the same as the allegations of the original bill, for which see my opin-
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ion, on demurrer to said original bill, reported in 85 Fed. 693. The
only differences between the original and amended bills are that the
la,tter omits certain references, contained in the former, to decrees of
confirmation had in San Bernardino and San Diego counties, and also
omits that part of the prayer of the original bill for a decree declaring
iUegal and void the organization of the district.
The objections urged to the amended bill are-First, that said bill

fails to show that the bonds in dispute were issued eontrary to law;
second, that the bill shows that the defendants are bona fide purchas-
ers, for value and without notice, and therefore the bonds in their hands
are not open to the objections which complainant urges against them;
third, that the bill shows that said district received valuable considera-
tion for the bonds issued, but fails to show that such consideration
has been restored or offered to the holders of the bonds.
These objections will be disposed of in the order of their statement.
1. The allegations of the amended bill material to the first objection

are, substantially, that the bonds were issued for labor performed
and materials furnished in the construction of the system of water-
works belonging to the district. Defendants that the bonds
could not have been lawfully issued for labor, but contend that they
could have been so issued for material, and that the bill is fatally de-
fective in not showing to what extent labor, and to what extent ma-
terial, entered into the consideration for which the bonds were issued.
This argument, it seems to me, is unsound. If a bond could not be
legally issued for labor, but was, in fact, issued for labor and material
jointly, it follows, in the absence of any showing as to how far labor
and material, respectively, entered into the consideration, that the
issuance was unlawful. Possibly that part of the bill which alleges
unlawful issuance would, under proper objections, be held deficient
in certainty. No special demurrer, however, has been interposed to
that or any part of the bill, and I am of the opinion that the defect,
if it be such, cannot be reached by a general demurrer to the whole
bill.
2. It is unnecessary now to discuss the rights of innocent purchasers

of the bonds of an irrigation district, for the reason that the amended
bill does not show the defendants to be such purchasers. On the con-
trary, said bill, at lines 15 to 19, inclusive, on page 12, alleges "that
each and all of the defendants took and now hold such of said bonds
as are owned or claimed by them with full knowledge of the facts here-
in alleged, and that said bonds were each and all illegal."
3. To the third objection to his amended bill complainant makes

several answers. He contends, in the first place, that said bill does
not allege that the irrigation district received valuable consideration
for its bonds. This contention, I think, cannot be maintained.
The amended bill, at lines 10 to 17, inclusive, on page 8, alleges as fol-
lows:
"That said bonds were not sold for cash upon bids called for as provided

by law, nor exchanged for property as provided by the statute, except as
to the bonds sold to the Perris Valley Bank, as hereinafteJ> shown, but were
exchanged and bartered away to various persons, in different amounts, for
labor, salaries of officers, employes, and attorneys, and for material used in the
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construction of the works of said pretended district, for less than their face
value, and in direct violation of law."
The amended bill then proceeds to specify the various bonds that

were issued, and the considerations fOf' which they were issued. In
most instances the bonds were issued, accmding to the allegations of
the bill, "for labor and material in construction of distributing system."
The bill, at lines 27 to 32, inclusive, ending with the word "district,"
on page 12, furtheI' alleges "that, as to the bonds issued to the defend-
ants the Lacy Manufacturing Company and Lung Hum & Co., they
were delivered to said parties for work and labor done and materials
furnished under contracts for the construction of the ditches, pipe
lines, and other works of the said pretended district." 'fhe bill, at
lines 1 to 7, inclusive, ending with the word "district," on page 13, fur-
ther shows "that as to the bonds issued to .J. 'V. Nance. they were
ostensibly sold for cash, upon adwrtiscment and bid, but they were in
fact fraudulently delivered to said Kance without any cash being paid
therefor, and with the understanding that they should be, and they
were, delivered to the defendant the Silver Gate Manufacturing Com-
pany for work done and materials furnished in the construction of the
water system of said pretended district."
These allegations, I think, even without any reference to the rule

that a pleading is to be taken most strongly against the pleader, fairly
show that the irrigation district has a system of waterworkS, and that
its bonds were issued in part for labor perfoI'med and material used
in the construction of said system. In view of these alleg'ations, I can
but conclude that the amended bill does show that the district received
valuable consideration for said bonds.
Complainant contends, in the next place, that said bill shows that

the jr'rigation district was not lawfully organized, and therefore there
was never in existence any corporation whm;e duties or responsibili-
ties could attach to the complainant. This contention raises the ques-
tion of the materiality or relevancy of those parts of the amended bill
whieh set up fraud and illegality in the organization of the district. In
my former opinion, already cited, on demurrer to the original bill, I
held, after a careful examination of pertinent authorities, that where
individuals have organized themselves as a corporation, and are acting
as such, under forms of law, the legality of their organization cannot
be challenged, either directly or collaterally, at the suit of a private
individual. The allegations of the original bill, assailing the organ-
ization of the Perris Irrigation District, are repeated in the amended
bill, as constituting one of the grounds for the relief sought, namely, a
decree restraining the enforcement of assessments against complain-
ant's property, and canceling the bonds issued by said district. Said
allegations, although not a direct, are a collateral, attack on the cor-
pOI'ate existenee of the district. Voss v. School Dist., 18 Kan. 467.
That such an attack cannot be made was decided in my former opinion
herein. See 85 Fed. m)8, already cited. Norton v. Shelby Co., 118
U. S. 426, 6 Sup. Ct. 1121, whieh I then commented on, and have since
carefully re-cxamined, does not antagonize the conclusion reached in
said opinion. That case simply deelares, in substance, that a person
ca.nnot be a de facto officer when, under the law, there can be no such
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o'ffice as' the one which said personcIaims to hold. This doctrine :is
unquestioned. and, following its analogy, I concede that if, under the
laws of California, there could be no such thing as an irrigation dis-
trict, individuals, by claiming to act as such, could not thereby crf'ate
a de facto corporation, for the obvious reason that they would not be
acting under "forms of law" or "color of law." I repeat here what was
said by me in the opinion above mentioned:
"The rule, sustained by the overwhelming current of authorities, and based

on considerations of public policy, is that where a reputed corporatioll is
acting under forms of law, unchallenged by the state. the validity of lis or-
ganization cannot be drawn in question by private parties. Corporate fran-
chises are grants of sovereignty only, and, if the state acquiesces in their
usurpation, individuals will not be heard to complain. Neither the nature
nor the· extent of an illegality in its organization can affect the existence of a
reputed corporation, if the requisites just stated are present; that is, if such
corporation be acting under color of law, and the state makes no complaint.
Where these requisites concur, there is a de facto corporation."

Complainant, in his last brief, cites on this point, in addition to
Norton v. Shelby Co., supra, Beach, Pub. Corp. § 890. The first
sentence of said section is as follows:
"When the attempted organization of a municipality is void. such a body

may plead the invalidity of its organization in defense to a suit brought on
its bonds, since it has no power to issue them."

The cases cited by the author, in support of his text, are Huohs v.
Town of Athens (Tf'nn. Sup.) 18 S. W. 400, and Norton v. Shelby Co.,
supra. The former of these cases depended upon local statutes of
Tennessee, and the doctrine there applied, the court itself concedes,
does not prevail in some other localities, and, as shown in Illy former
opinion herein, is notably different from the law of California. Nor-
ton v. Shelby Co., supra, is referred to by the writer above men-
tioned, in another part of his work, as follows:
"Incumbent of an Unconstitutional Office. It is no Impeachment of the

acts of an officer, who is otherwise de facto, that his appointment or election
is unconstitutional; as, for instance, where he is appointed in violation of a
constitution providing for his election. But. where no office legally exists.
there can be node facto officer. This qualification of the rule was declared
in an elaborate opinion by Mr. Justice Field, of the supreme court of the United
States, and an unconstitutional act creating an office 'is, In legal contempla-
tion, as Inoperative as though It had never been passed.' And the same rule
is applied when an office is abolished by statute; thenceforth there can be
no de facto incumbent." Beach, Pub. Corp. § 184.
'fhis last quotation from Beach on Public Corporations interprets

the of Justice Field in Norton v. Shelby Co., conformably to
the views which I have already expressed, and, if the first extract
quoted above from that work be lilnited by said opinion thus inter-
preted, or, more accurately, if the municipality referred to in said
extract be such a one as could not possibly have a legal or de jure
existence, the extract, thus qualified, applies in California, and,
doubtless, in the other states of the Union. If, however, said quota-
tion be broadly interpreted, so as to include the doctrine in Huohs
v. Town of Athens, supra, then, while it seems to be the law of
Tennessee, it is not the law of California. I am fully satisfied that
the Perds Irrigation District must be deemed, in this suit, a legally
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existing corporation, and that all of the allegations of the amended
bill, which charge illegalities in, or assail the organization of, said
district. are irrelevant.
Complainant further contends that, in a suit by a landowner of

an irrigation district against the district and its bondholders to re-
strain the levy and collection of assessments for the payment of void
bonds issued bv the district, and to cancel said bonds, it is not nec-
essary to alleg;: or tender restoration of the consideration for which
the bonds were issued. While the bill in the present suit prays for
cancellation of the bonds, as well as an injunction against aRsess-
ments upon complainant's property for their payment, yet if the
facts alleged entitle the complainant to the latter relief, whatever
may be said of the former, the bill, of course, is good against a gen-
eral demurrer.
Complainant has cited a large number of cases to show that the

bonds in question were issued without authority of law and are void.
It is unnecessary, however, at this time, to review said cases. The
amended bill, as I have already ruled, shows that the bonds were
issued for a purpose which the law prohibits, and that the holders
of said bonds are not innocent purchasers; therefore said illegality is
available to the complainant, whether it be considered as result-
ing from a total want of power or from an irregular use of power.
The third objection to the amended bill, the one now being consid-
ered, concedes, for the purposes of said objection, that the bonds are
void; said objection, as I understand it, being that, conceding the
bonds to be void, it would be inequitable, even at the instance of a
landowner, to cancel them, or enjoin any assessment for their pay-
ment, and allow the district to retain the consideration for which
they were issued. That a taxpayers' bill, to cancel void bonds of a
municipality, need not allege a restoration of the consideration, or
even offer to restore the consideration, is shown by an authority on
which defendants seem to place much reliance. Crampton v. Za-
briskie, 101 U. S. G01. That case "was brought in the court below
by the appellees, for the purpose of having certain bonds issued by
the board of chosen freeholders of the county of Hudson, N. J., de-
livered up and canceled, and for the purpose of having the said board
reconvey to Crampton, the appellant, certain lands and premises.
which had been purchased by the board from Crampton, and paid for
by the issue of the bonds in question." The trial court granted the
relief prayed for, and its decree was affirmed by the appellate court.
While that case necessarily implies that, under the circumstances
there existing, restoration of the consideration is an equity which
the municipality owes to the bondholder, it does not support defend-
ants' contention that such restoration is an equity for which the
complaining taxpayer is responsible, and the inclination of my mind
is against the contention. To uphold said contention would be prac-
tically to deny to the taxpayer any standing in court, for the obvious
reason that he has no power himself to restore property held by the
district. The taxpayer's right to equitable relief, to the extent, at
least, of the protection of his property from sale under illegal as-
sessment, it seems to me, is established when he shows illegality in
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the assessment and that the threatened sale would cloud his title.
Probably, if itbe shown to the'courtthat the district received prop·
erty or other consideration for its bonds, and that such property 01'
other consideration can be restored, the court, in canceling the bonds
01' enjoining the assessments, will also direct restoration of the con·
sideration. See 1 Beach, Pub. Corp. § 636; Turner v. Cruzen, 70
Iowa, 207, 30 N. W. 483. This point, however, need not be, nor is
it now, decided. All that I do decide in this connection, on the pres·
ent hearing, is that, conceding the law to be as above suggested, the
pleadings and proofs necessary to enforcp. the equity in question, or
to show the impracticability of its enforcement, are not incumbent
upon the complaining taxpayer, but the bonrlholder, if he would have
the consideration restored, must allege and prove the facts which en-
title him to that relief. Such was the procedure in Turner v. Cru-
zen, supra. The facts in the last-mentioned case, which the court
held entitled the creditor to a return of the property for which the
void warrants had been issued, were set forth, not in the complain-
ant's bill, but in the creditor's answer, and the decision was, in ef-
fect, that the county, which was not an original party to the suit,
should be made a defendant, as prayed in the creditor's answer, in
order that the creditor might have restored to him, in that suit, the
land and improvements thereon which he had conveyed to the coun·
ty in exchange for said warrants. In each of the cases mainly re-
lied on by defendants (Parkersburg v. Brown, 106 U. S. 487. 1 8up.
Ct. 442; Chapman v. County of Douglass, 107 U. S. 348, 2 Sup. Ct.
62; Louisiana v. Wood, 102 U. S. 294; and Willis v. Board, ;;0 c.
C. A. 445, 86 Fed. 872), the controversy was between a munieipality
and the holders of its securities. Hence the views which I have
above expressed are not in conflict with any of said cases. I am
of opinion, although the question is not free from difficulty, that
complainant herein, by alleging facts which show that the bonds
were issued contrary to law, and that the holders of them are not
innocent purchasers, and that a sale and conveyance of complain-
ant's property, under an assessment to pay said bonds, would east a
cloud upon his title, has stated a case for equitable relief. 'Whether
that relief includes cancellation of the bonds, or should be specially
confined to the protection of complainant's proper-ty against illegal
assessments, is a question not raised by the present demurrer, but
determinable at a later stage of the case.
The demurrer to the amended bill will be overruled, and defend-

ants assigned to answer the same at the next rule day.
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SCHOFIELD v. UTE COAL & COKE CO. et al.

(Circuit Court of Appeals, Eightll Circuit. February 13, 1899.)
No. 1,073.

1. CREDITORS' SUIT-WHEN MAINTAINABLE.
'Whenever a creditor has a vested right in or a lien upon property, the

enforcement of which is hindered or rendered inadequate by a fraudulent
conveyance or incumbrance,he may maintain a suit in equity to remove
it, without eXhausting his other legal remedies.

2. SAME-GROUNDs OF - ISSUANCE AND RETURN OF EXECUTION.
When a creditors' bill is exhibited to reach choses in action, equitable

interests. or property of a judgment debtor that have been fraudulently
conveyed beyond the reach of an execution, equity has jurisdietion to
grant relief on the sole ground that the remedy at law is utterly inef-
fectual to reach or fasten a lien upon property of the debtor; and it has
been held that the return of an execution unsatisfied, as proof of this
futility, is essential to the maintenance of the suit, though the better
rule would seem to be that even in such cases it is not the only method
of establishing such fact. But. when the creditor has obtained a judg-
ment which is by statute a lien on real estate of the debtor that has been
fraudulentlj- incumbered, the jurisdiction of equity does not rest upon
the entire want of a remedy at law, but upon its inadequacy; and the
return of an execution unsatisfied is not essential, as it is neither the sole
nor the best evidence of this inadequacy.

3. SAME-REMOVAL OF OBSTRUCTION TO ENFORCEMENT OF LIEN-NECESSITY OF
LEVY.

.\'01' is it required in such case that an execution should be levied on
the real estate, the statutory lien being a sutfiC'ient basis for a suit in
equity to remove a fraudulent obstruction to its enforcement.

Ii. SAME-REMOVAL OF CLOUD ON TITLE.
'When a claim to an interest in or lien UpOll land appears to be valid

on the face of the record, and its invalidity can only be made to appear
by extrinsic evidence, it constitutes a eloud upon the title, which any
one who has a title to or interest in the land, inclUding a judgment cred-
itor having a lien thereon, may invoke the aid of a court of equity to
remove.

Appeal from the Circuit Court of the "Cnited Stutes for the District
of Colorado.
This is an appeal from a decree which sustained demurrers to and dis-

missed the amended bill of .John W. Schofield. as receiver of the Union .\'a-
tional Bank of Denver. because the court below held that his bill did not
show that the complainant was without an adequate remedy at law. Thes('
are the material facts alleged in this bill: On and prior to :\Iarcl1 31, 18flG,
the appellee the Ute Coal & Coke Company, a corporation, was indebted to
the receiver of the Union National Bank of Denver on its promissory notes
in the sum of $7,700, and the receiver was pressing it for payment. The only
property the coal cOlllpany had was certain real estate in La Plata COUIlty,
in the state of CDlorado, which was worth less than $20,000. 'l'hereupon, on
MarC'h 31, 1896, the coal company and the appellee O. l\I. F. Boyle entered
into a conspiracy to defraud the receiver out of his credit; and pursuant
thereto the coal company made its several promissory notes to the aggregate
amount of $20,000, payable to the order of lInd made and recorded a
tru,,;t deed of all its property to the appellee .J. L. Parsons for the pretended
purpose of securing these notes. The (;ompany was not indebted to Boyle.
and the notes and the trust deed were made without consideration, for the
purpose of defraUding the receiver of the bank. After these notes to Boyle
were made. he assigned one of them to each of the appellees the First Na-
tional Bank of Alamosa. the First National Bunk of Durango. Frank ""V.
Stubbs and LouiS C. Jackway, co-partners as Stubbs & Jackway, and Adair


