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as the orgllnism itself provides for. Nor do we see that justice would be
likely to be promoted by submitting those decisions to review in the ordinary
judicial tribunals. Each of these large and influential bodies (to mention
no others; let reference be had to the Protestant Episcopal, the Methodist
Episcopal, and the Presbyterian Churches) has a body of constitutional and
ecclesiastical law of its own, to be found in their written organic laws, their
books of discipline, in their collections of precedents, in their usage and cus-
toms, which as to each constitute a system of ecclesiastical law and religious
faith that tasks the ablest minds to become familiar with. It is not to be
supposed that the judges of the civil courts can be as competent in the eccle-
siastical law and religious faith of all these bodies as the ablest men in each
are in reference to their own. It would, therefore, be an appeai from the
more learned tribunal in the ,law which should decide the case to one which
is less so."

The doctrine of this case has been accepted and applied by the high-
est courts of many states of this Union. Among these cases may be
noticed: Kance v. Busby, 91 Tenn. 303, 18 So W. 874; White Lick
Quarterly Meeting of Friends v. White Lick Quarterly Meeting of
Friends, 89 Ind. 136; Oonnitt v. RE'formed Protestant Dutch Church,
54 N. Y. 551; Harrison v. Hoyle, 24 Ohio St. 254.
The same questions here presented, and upon substantially the

same record, have been decided against the complainants in the courts
of several states within which church property was in controversy:
Lamb v. Cain. 129 Ind. 486, 29 N. E. 13; Rike v. Floyd, 6 Ohio Cir.
Ct. R. 80, affirmed by supreme court, 53 Ohio St. 653, 44 N. E. 1136;
Kuns v. Robertson, 154 Ill. 394, 40 N. E. 343; Schlichter v. Keiter,
156 Pa. St. 119, 27 Atl. 45; Philomath College v. Wyatt, 27 Or. 390,
31 Pac. 206, and 37 Pac. 1022.
The case of Watson v. Jones is of binding and conclusive authority

upon this court. There can be no doubt that the facts of this reeord
bring this case distinctly and unequivocally within the principles of
that case. We have not, therefore, deemed it necessary to consider
very fully the ruling and judgment of the conference of 1885 or 1889
upon their merits, though our silence in regard thereto is not to be
taken as in any degree indicating doubt as to the intrinsic rightness
of their interpretation of the constitutional law of the Church. We
accept, however, the judgment of the conference of 1889 as final and
binding upon this court. It follows, therefore, that organic succes-
sion and order is with the majority, who aecepted the new constitu-
tion, and the property here in question is properly held and controlled
by trustees appointed by the ecclesiastical organization entitled to
control. The decree of the circuit court must be affirmed.

DAVIDSON et al. v. CALKINS et al.
(Circuit Court, S. D. California. February 6, 1899.)

No. 852.
1. TEMPORARY [NJUNCTION-JURISDICTI0N OF COURT TO DETERMI:l<E CAUSE ON

l\1EIU'fS.
A federal court, which is without jurisdiction to determine the ques-

tion as to the ownership of property, will not, at the instance of one
claimant, issue an injunction to preserve and protect it pendente lite.
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t. EQUITABI,E JURISDICTION OF FEDERAL COURTS-ENFORCING REMEDY GIVEN
BY STATE STATUTF:.
Enlarged equitable remedIes given by the statutes of. a state may be

administered by a federal court unless they conflict with the distinction,
strictly observed in said courts, bet\veen law and equity; but where there
Is a plain, adequate, and complete remedy at law for the enforcement of
the riglJt, a federal court, under Rev. St. I 723, Is without Jurisdiction of
a suit in equity.l

8. SAME-ADEQUATE RF:MEDY AT LAW.
A federal court is without jurisdiction of. a suit In equity to determine

or quiet the title to real estate of which defendant is in possession, though
such a suit is a uthorized by the statute of the state, as the effect would
be to draw into a court of equity a controversy properly cognizable at law.

4. ACTION-LEGAL OR EQUITABLE-CONTROVERSY OVER MINING CLAIM.
A right of action of a claimant to a mining claim, who is ont of pos-

session, against another In possession. concerns possessory rights, the
title being In the United States; and his remedy Is at law.

On Application for Preliminary Injunction.
M. L. Wicks and Albert M. Stephens, for complainants.
Barclay & Camp and Mulford & Pollard, for defendants.

District Judge. Suit to quiet title to and restrain
the defendants from working a mining claim. The present hearing
is on an application for a temporary injunction. The bill alleges
that the lands in dispute are a part of the public domain of the
United States, and that they are mineral lands, and on the 2d day
of February, 1894, were open to exploration, location, and purchase;
that on said date George E. Bowers, a citizen of the United States,
over the age of 21 years, located a mining claim on said lands, and
caused notice thereof to be duly recorded, and thereafter, on the 5th
day of February, 1898, sold and conveyed said property to complain-
ants for the sum of $3,500; that all the labor which the law requires
has been duly performed on said claim; that the defendants, a
short while before the commencement of this suit, forcibly ejected
complainants from said lands, and took possession thereof, and that
defendants still hold possession, and deny complainants' rights uu-
del' the laws of the United States; that said mining claim has no
value whatever except for its mineral-bearing rock, which is worth
'25 per ton net, and that defendants are now extracting and remov-
ing said rock at the rate of two tons per day, and will continue to do
so, unless restrained by the order of this court, and that the defend-
ants are insolvent; that the defendants have filed a pretended loca-
tion notice on said premises, claiming the right to do so under the
laws of the United States, and claiming that said Bowers had for-
feited his rights to said premises, and that they (the defendants) are
entitled thereto under said laws and by virtue of their said loca-
tion; that said mining location of the defendants is in conflict with
the statutes of the United States, and void. The prayer of the bill
is for an injunction pendente lite, for a final decree that complain-
ants are the owners and entitled to the possession of the premises,
and for general relief.

1 For Jurisdiction In equity, see note to Barling v. Bank, 1 O. O. A. 614. and
also note to O'Connell v. Reed, 6 C. C. A. 500.
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The allegations of the bill above referred to in reference to the
lJossession of the property are as follows:
"That on or about the 6th day of October, 1898, the defendants herein,

knowing full Well that said mining ground had been located as hereinbefore
set forth, but disregarding the rights of all parties in interest therein, and in
defiance of complainants' rights, and intending to deprive these complain-
ants of their right and title to the said mining ground, did unlawfully and
wrongfully enter upon and take the same, and the whole thereof, into the
possession of them, the said defendants, ousting and excluding the complain-
ants therefrom, and from the whole thereof; and ever since the said 6th day
of October, 1898, the said defendants have withheld the possession of said
mining claim, and the whole thereof, from these complainants, and do still
withhold the possession thereof from complainants, denying complainants'
rights thereto, and to the whole thereof, under the laws of the United States,
and refusing to permit the complainants to enter thereon."
One of the grounds on which defendants resist the application for

an injunction is that a suit to quiet title cannot be maintained in the
federal courts when the defendant is in possession of the property,
and that, therefore, an injunction pendente lite will not be granted
under such circumstances. If the premise above stated be true, de-
fendants' deduction therefrom logically follows. To me it seems
too plain to admit of controversy that an injunction will not be is-
sued at the instance of one of two or more conflicting claimants
merely to protect and preserve property for the party who may show
himself ultimately entitled thereto, unless the question of ownership
can be determined by the court whose conservative jurisdiction is
invoked. It is true that, where ejectment is pending in a federal
court, the court may, on its equity side, by injunction or otherwise,
protect the property until the common-law action is disposed of.
Buskirk v. King, 18 O. O. A. 418, 72 Fed. 22. It is also true that
ejectment will lie for a mining claim, although paramount title be
in the United States. Rev. St. U. S. § 910. 1'10 such situation, how-
ever, is here presented. The case at bar is not auxiliary to any ac-
tion pending on the law side of the court, but is an independent suit
to quiet title, in which complainants seek a temporary injunction
against threatened waste by the defendants, who are in possession of
the property. Unless this court can grant the ultimate relief, it will
not apply a provisional remedy. That such relief cannot be ad-
ministered according to the English chancery system is conceded
(Frost v. Spitley, 121 U. S. 552, 7 Sup. Ot. 1129), but complainants
contend that under the Code practice of Oalifornia an action to quiet
title can be maintained in the state courts, even though the defend-
ant holds adverse possession, and that this statutory remedy will be
enforced by the federal courts exercising jurisdiction in said state.
There seems to be no doubt but that the state practice is as con-
tended for by complainants. Oode Oiv. Proc. Oal. § 738; Hyde v.
Redding, 74 Oal. 493, 16 Pac. 380; Taylor v. Olark, 89 Fed. 7. The
other contention of complainants, however, that the remedy thus
afforded by local statute will be administered in the federal courts,
is not well taken. Gordan v. Jackson, 72 Fed. 86; Gombert v. Lyon,
80 Fed. 305; Taylor v. Olark, supra; Whitehead v. Shattuck, 138
U. S. 146, 11 Sup. Ot. 276; Scott v. Neely, 140 U. S. 106, 11 Sup. Ot.
712.
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The extract quoted in complainants' brief from Smyth v. Ames,
1GB U. S. 51G, 18 Sup. Ot. 418, as follows: "It is true that an en-
largement of the equitable rights arising from the statutes of the
state may be administered by the circuit courts of the United

states the law, but it must not be inferred
from said statement that the circuit courts of the United States will
always administer equitable rights arising from the statutes of a
state. On the contrary, such rights will be administered in the fed-
eral cO'Urts only in so far as they do not conflict with the distinction,
strictly observed in said courts, between law and equity. Section
723, Rev. St. U. S., which provides that "suits in equity shall not
be sustained in either of the comts of the United States where a
plain, adequate, and complete remedy may be had at law," is a lim-
itation upon federal comts in their enforcement of equitable rights
arising from local statutes, such as section n8, Oode Oiv. 1'1'0(\ Oal.
Therefore, while federal courts in California can entertain a bill to
quiet title when neither complainant nor defendant is in possession,
since, under such circumstances, there is no adequate remedy at law,
said comts cannot entertain a bill to quiet title where defendant is
in possession, for the reason that in such a case the party dispos-
sessed has his remedy by ejeetmellt. This subject I had occasion to
review briefly in Taylor v. Clark, supra, and then said:
"There is another reason, howen'r, why the application for an injunction

must be lTfused. The equity jurisdiction of the federal conrts is uniform
throughout the rllion, unatTected by state laws, and the usages of the high
eourt of ehancNY in England furnish the chan eery law, which is reeognized
IJy the courts in all the states. and under this system, where relief
can be given by the English ehanepry courts, similar relipf lIIay be givpn by
the courts of the Union. Pplll1sylvania v. \Yheeling" & B. Bridge Co., 13 How.
518; Boyle v. Zacharie, 6 Pet. G48; U. S. v. HowlanLl, 4 'Vlwat. lOS. Undpl'
the English chancery law referred to, a suit to quiet title coull1 not be main-
tained unless the plaintiff was in possession of the land when suit was
brought. In California this rule has been elHUlgpd by local enactment, and
now such a suit can be maintained in the state courts, even though the plain.
tiff is out of possession, and the defendant actually holds adverse possession
at the commencement of the suit. Code eiv. 1'1'0('. § ns; Hyde v. Redding,
74 Cal. 493, 16 Pac. 880. The supreme court of the United StaJes, construing
a statute of the state of somewhat similar to the section of the
California Code above cited, has held that a suit to quiet title can be main-
tained in the cireuit comt of the United States when neither of the parties
are in possession of the property, but intimates strongly that the suit cannot
be maintained if the defendant is in possession at its Hol-
land v. Challen, 110 U. S. 15, :3 Sup. Ct. 4B5. 'rhe court says: 'It does not
follow that, by allowing in the fpderal courts a suit for relief under the
statute of Nebraska, controversies cognizable in a court of law wiI! be drawn
into a court of equity. There can be no controversy at law resppcting the
titie or right of possession to real property when neither of the parties is in
possession. An action at law, whether in the ancient form of ejectment or
in the form now commonly used, will lie only ngainst a party in possession.
HlIOU!c1 suit be brought in the federal cOUrt, under the Nebrasl;a
against a party in possession, there would be force in the objection that a
legal controversy was withdrawn from a court of law; but that is not this
ease, nor is it of such cases we are speaking.' I am of the opinion that if,
at thp final hearing, the defendant should sustain his answer, and show that
at the commencement of thp suit he was in actual possession of the land
in controversy, the bill would have to be dismissed. Such being the case, a
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temporary Injunction, ought not to be granted. and the application thell'efol."
must be denied."

When I wrote the opinion from which this quotation is taken, the
case of Whitehead v. Shattuck, supra, cited by the defendants on
the present hearing, had not been brought to my attention, and theJ!e-
fore I made no reference to it. Said case, however, I find, UPOll
('areful examination, is confirmatory of my own previously expressed
views, as quoted above. In that ease,-Whitehead v. Shattuckr-
which was a suit to quiet title, brought under statutory provisionR
of the state of Iowa similar to those of California, Justice Field says:
"The COOl' of Iowa enacts that 'an action to tletermine and quiet the title

to real property may be brought by anyone having or claiming an interest
therein, whether in or out of possession of the same. against any person
elaiming title thereto, though not in possession,' implying that the action
JUay be brought against one In possession of the property. And such has
been the construction of the provision by the courts of that state. Lewis v.
Soule, 52 Iowa, 11, 2 N. W. 400; Lees v. Wetmore, 58 Iowa, 170, 12 X. \V.
238. If that be its meaning, an action like the present can be maintained
in the courts of that state, where equitable and legal remedies are enforced
by the same system of procedure, and by the same tribunals. It thus en-
larges the powers of a court of equity, as exercised In the state courts, but
the law of that state cannot control the proceedings in the federal courts.
so as to do away with the force of the law of congTess declaring that 'suits
in equity shall not be sustained in either of the courts of the United States
in any case where a plain, adequate, and complete remedy may be had at
law,' or the constitutional right of parties in actions at law to a trial by a
jury."

After stating the salient points of the opinion in Holland v. Chal-
len, 110 U. S. 15,3 Sup. Ct. 495, which was also written by him, Jus-
tice Field proceeds as follows:
"All that was thns said was applied simply to the case presente"d where

neither party was in possession of the property. Ko word was expressed
intimating that suits of the kind could be maintained in the courts of the
United'States where the plaintiff had a plain, adequate, and complete remedy
at law; and such Inference was specially guarded against. Said the court:
'Ko adequate relief to the owners of real property against the adverse claims
of parties not in possession can be given by a court of law. If the holders of
such claims do not seek to enforce them, the party in possession, 01' entitled to
possession,-the actual owner of the fee,-Is helpless in the matter, unless he
can resort to a court of It does not follow that by allowing, in the
f€deral courts, a suit for relief under the statute of Nebraska, controversies
properly cognizable in a court of law will be drawn into a court of equity.
There can be no controversy at law respecting the title to, or right of pos-
session of, real property, when neither of the parties is in possession. An
action at law, whether in the ancient form of ejectment or in the form now
commonly used, will lie only against a party in possession. Should suit be
brought in the federal court, under the Nebraska statnte, against a party in
possession, there would be rorc"e In the objection that a legal controversy
was withdrawn from a court of law; but that is not this case, nor is it of
such cases we are speaking.' It Is thus seen that the very case that is now
before us is excepted from the operation of the ruling in Holland v. Challen.
or at least was designedly left open for consideration whenever similar re-
lief was sought where the defendant was in possession of the property."
In the Rame case-Whitehead v. Shattuck-Justice Field disposes

01 the cases of Reynolds v. Bank, 112 U. S. 405, 5 Sup. Ct. and
Frost v. Spitley, suprll, which are authorities relied on by complain-
ants in the case at bar, as follows:
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"Nor can the case of Reynolds v. Bank, 112 U. S. 405, 5 Sup. Ct. 213, be
deemed to sustain the plaintiff's contention. It was there only held that the
legislation of the state may be looked to in order to ascertain what consti-
tutes a cloud upon a title, and that such cloud could be removed by a court
of the United States sitting in equity in a suit between proper parties. The
question did not arise as to whether the plain'tiff had a plain, adequate, and
complete remedy at law, but whether a suit to remove the cloud mentioned
would lie in a federal court. Nothing was intended at variance with the law
of congress excluding the jurisdiction of a court of equity where there is such
a full remedy at lay;, or in conflict with the constitutional guaranty of the
right of either party to a trial by jury in such cases. In Frost v. Spitley, 121
U. S. 552, 557, 7 Sup. Ct. 112J, subsequently deCided. the court refel'l'ed to
Holland v. Challen as authorizing a bill in equity to quiet title in the circuit
court of the United States for the district of Nebraska by a person not in
possession, 'if the controversy is' one in whieh a court of equity alone can
afTord the relief prayed for,' recognizing that the decision in that case went
only to that extent."

In Scott v. Xeely, supra. the supreme court of the United States,
.Justice Field writing the opinion, again refers to Holland v. ehallen
thus:
"In the second case [Holland v. ehallen] the suit was brought to quiet the

title of the plaintiff to certain real property in Kebraska against the daim
of the defendant to an adverse estate in the premises. It was founded upon
a statute of that state which provided: 'That an actioil may be brought
and prosecuted to final decree, judgment or order bJ' any person or persons,
whether in actual possession or not, claiming title to real estate, against any
person or persons who claim an adverse estate 01' interest therein, for the
purpose of determining such estate or interest and quieting the title to such
real estate.' In that suit nejfher party was in possession, and the jurisdie-
tion was maintained in equity, as no remedy in such case could be afforded
in an action at law. As we there said, speaking of unoccupied lands: 'It is
a matter of every-day observation that lllany lots of land in our cities remain
unimproved because of conflicting claims to them. The rightful owner of a
parcel in this condition hesitates to place valuahle improvements upon it.
and others are unwilling to purchase it, much less to erect buildings upon
it, with the certainty of litigation, and possible loss of the whole. And what
is true of lots in cities, the ownership of which is in dispute, is equally true
of large tracts of land in the country. The property in this case, to quiet
the title to which the present suit is brought, is described in the bill as unoc-
cupied, wild, and uncultivated land. Few persons would be willing to take
possession of such land, inclose, cultivate, and improve it, in the face of a
disputed claim to its ownership. The cost of such improvements would prob-
ably exceed the yalue of the property. An action for ejectment for it would
not lie, as it has no occupant; and if, as contended by the defendant. ,no
relief can be had in equity because the party claiming ownership is not in
possession, the land must continue in its unimproved condition. It is mani-
festly for the interest of the community that conflicting claims to property
thus situated should be settled, so that it may be subjeeted to use and im-
provement. To meet cases of this character, statutes, like the one of Ne-
braska, have been passed by several states, and they accomplish a most useful
purpose. And there is no good reason why the right to relief against an
admitted Obstruction to the cultivation, use, and improvement of lands thus
situated in the states should not be enforced by the federal courts, when the
controversy to which it may give rise is between citizens of different states.'
It was objected in that case that, if the suit was allowed under the statute in
the federal courts, controversies properly cognizable in a court of law would
be drawn into a court of equity; but the court said: 'There can be no con-
troversy at law respecting the title to, or right of possession of, real prop-
erty, when neither of the parties is in possession. An action at law, whether
in the ancient form of ejectment or in the form now commonly used, will
lie only against a party in possession. Should suit be brought in the federal
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court, under the Nebraska statute, against a party in possession, there would
be force in the objection that a legal controversy was withdrawn from a court
of law.' There is nothing in that decision that gives sanction to the enforce-
ment in the federal courts of any rights created by state law which impair
the separation there required between actions for legal demands and suits
for equitable relief. In the subsequent case of Whitehead v. Shattuck, 138
U. S. 146, 11 Sup. Ct 276, Holland v.Challen was referred to and explained,
and it was said that a suit in equity for real property against a party in
possession would not be sustained, because there would be a plain, adequate,
and complete remedy at law for the plaintiff, and that it was only Ihtemled
to uphold the statute so far as suits in the federal courts were concerned.
in authorizing such suits against persons not in possession. It follows from
the views expressed that the court below could not take jurisdiction of thi;.;
suit, in which a claim properly cognizable only at law is united in the same
pleadings with a claim for equitable relief."

From the foregoing quotations it will be seen that the supreme
court of the United States has repeatedly and in unmistakable terms
declared that the federal courts will not enforce any rights created
by state law, which, in the language of the opinion in Scott v. Neely,
supra, "impair the separation there required between actions for
legal demands and suits for equitable relief."
All of the authorities relied on by complainant, to some of which

I have adverted, are in harmony with the distinction already stated
by me that federal courts, under local statutes similar to section 788
of the Code of Civil Procedure of California, will entertain suits to
quiet title where neither complainants nor defendants are in pos-
session, but will not entertain such suits where the defendants are
in possession. Thus, in Dick v. Foraker, 155 U. S. 413, 15 Sup. Ct.
129, the court says:
"The law of Arkansas authorizes a bill to remove a cloud on a title whether

or not the complainant be in possession. Acts Ark. 1891, p. 132. By
of this statute, a bill in equity may be maintaiued in the circuit court of
the United States by a person out of possession against another person who
is also out of possession. Holland v. ehallen, 110 U. S. 15, 3 Sup. Ct. 4\)5."

In Bardon v. Improvement Co., 157 U. S. 328, 15 Sup. Ct. 650,
Where complainant was in possession of the land, the court obviollsly
had in mind and appr()ved the distinction above stated, as appears
from the first paragraph of the opinion, which is as follows:
"We remarked in Gormley v. Clark, 134U. S. 338, 10 Sup. Ct. 554, that

while the rule was settled that remedies in the conrts of the United States
at common law or in equity, according to the essential character of the case,
are uncontrolled in that particular by the practice of the state courts, yet an
enlargement of equitable rights by state statutes may be administered hy the
c-ircuit courts of the United States as well as by the courts of the state; and
when the case is one of a remedial proce'eding, essentially of an equitable
character, there can be no objection to the exercise of the jurisdiction."

In Harding v. Guice, 25 C. C. A. 352, 80 Fed. 162, the defendant
was not in possession,and therefore the suit was properly brought.
In that case, the court, referring to Holland v. Challen, 'Vhitehead
v. Shattuck, and other cases, says: "But these cases all turned
upon the crucial question: Is this a suit cognizable in equity, or
has complainant a plain, adequate, and complete remedy at law'!"
This "crucial question," more specifically stated, is, as I have already
shown, whether or not defendant is in possession. If he is not, there
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fs no adequate remedy at law, and a suit in equity will lie. If the
defendant is in possession, ejectment is appropriate, and the inter-
position of a court of equity forbidden.
In Rich v. Braxton, 158 U. S. :378, 15 Sup. Ct. 1017, the equity

jurisdiction of the court was sustained on the ground that the bill
was brought to set aside certain tax deeds, under which defendants
claimed title to lands in 'West Virginia, as inoperative, fraudulent,
and void, and as clouds upon plaintiff's title. As stated in the opin-
ion of the court, the principal ground upon which the contrary view
was rested was that the invalidity of each of said deeds was appar-
ent on its face, with reference to which the court said:
"In the case before us, it cannot be said that the invalidity of the deeds

which the plaintiffs seek to have canceled appears on their face. It is not
dear that their invalidity can be placed beyond question or doubt without
evidence dehors those deeds."

The question whether or not a bill to quiet title could be main-
tained where the defendant was in possession of the property in dis-
pute was not discussed by the court, and the opinion evidently as-
sumes that the plaintiff was in possession, as shown by the last
clause of the following extract therefrom:
"17pon the question of the jurisdiction of a court of equity to give the re-

lief sought by the bill, but little need to be said. In Simpson v. Edmiston,
23 'V. Va. 675, 678, the court said that it had been repeatedly held that a
court of equity has jurisdiction to set aside an illegal tax deed; citing
Forqueran v. Donnally, 7 W. Va. 114, .Tones v. Dils, 18 W. Va. 759, and Orr
v. 'Viley, 19 W. Va. 150. And in Danser v. .Tohnsons, 25 VV. Va. 380. 387,
'It is fully settled in this state that a court of equity has jurisdiction to set
aside a void tax deed.' These authorities make it ('lear that, if this case had
remained in the state court, no objection could have been made to the form
of the suit. But as the jurisdiction of the courts of the United States sitting
in equity cannot be controlled by the laws of the states or the decisions of
the state courts (except that the courts of the United States sitting in equity
may enforce new rights of an equitable natUl'fl created by such laws,-
Clark v. Smith, 13 Pet. 195; Holland v. Challen, 110 U. S. 15. 3 Sup. Ct. 495),
it is proper to say that, according to settled principles, the plaintitl's were en-
titled to invoke the aid of a court of equity."

The case of Coal Co. v. Doran, 142 U. S. 417, 12 Sup. Ct. 239, does
not reverse nor affect the ruling in 'Whitehead v. Shattuck, supra,
approved in Scott v. :Neely, supra. The bill in Coal Co. v. Doran,
supra, was filed to establish a deed to the property in controversy,
alleged to have been executed, but unrecorded and lost; to obtain the
construction of another deed of the same land, and the correction of
a mistake therein; to set aside certain other deeds, alleged to be
clouds upon complainant's title; and to restore complainant to, and
quiet him in the possession of, the property, and to enjoin and restrain
a commission of waste by the defendant. Kear the end of the opin-
ion occur the following paragraphs:
"It is argued at length that a court of equity had no jurisdiction in this

case. The bill alleged that complainant was 'seised in fee of the said tract
of two hundred acres, more or less'; and that this is a sufficient allegation
of possession of the land. has been determined by this court. Gage v. Kauf-
man, 133 U. S. 471, 10 Sup. Ct. 406.
"As heretofore stated, such possession as the land was susceptible of had

been taken by Witten, and maintained by himself and his grantees down
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to the tlme,after October, 1884, when appellant entered upon a part of com·
plalnant's land in the commission of a trespass, and commenced committing
acts 'of waste upon the property. It cannot be held that this trespass on ap-
pellant's part constituted a possession which in Itself would drive complain-
ant to an action ·of ejectment."

The decision in that case proceedoo upon the theory that plaintiff
was in possession of the land, and all that can be fairly implied from
the latter of the above-quoted paragraphs is that the trespasses shown
did not oust plaintiff's possession. In the case at bar, complainants
could not, of course, have any standing in this court, if they were in
possession of the property, because, in that event, there would be
nothing for this court to try, as the paramount title is in the Lnited
States, and the government has provided a special method of determin-
ing to which of two or more conflicting claimants for mineral lands
patents shall issue. This method is succinctly stated by the supreme
court of the United States as follows:
"Section 2325 of the Revised Statutes points out how patents for mineral

lands may be obtained. Application Is' filed in the proper land office, as
therein prescribed. and notice of such appllcation puhlished, and, if no adverse
claim is filed at the expiration of sixty days of puhlicatlon, It Is assumed that
the applicant is entitled to a patent, and that no adverse claim exists. Section
2326 provides as follows: 'Where an adverse claim is filed during the period
of publication, it shall be upon oath of the person or persons making the
same, and shall show the nature, boundaries, and extent of such adverse
claim, and all proceedings, except the publication of notice and maldng and
filing of the affidavit thereof, shall be stayed untlI the controversy shall have
been settled or decided by a court of competent jurisdiction, or the adverse
claim waived. It shall be the duty of the adverse claimant, within thirty
days after filing his claim, to commence proceedings In a court of competent
jurisdiction, to determine the question of the right of possession, and prose-
cute the same with reasonable diligence to final judgment; and a failure so
to do shall be a waiver of his adverse claim.' It is then provided that after
judgment the party shall file a certified copy of the judgment roll with the
register of the land office, together with the certificate of the surveyor gen-
eral as to the requisite amount of labor and improvements, and that the whole
proceedings and the judgment roll shall be certified by the register to the
commlssion'er of the general land office, whereupon a patent shall issue for
the claim. Thus the determination of· the right of possession as between
the parties is referred to a court of competent jurisdiction, .in aid of the land
office, but the form of action is not provided for by the statute, and, ap-
parently, an action at law or a suit in equity would lie, as either might be ap-
propriate under the peculiar circumstances,-an action to recover possession
when plaintiff is out of possession, and a suit to quiet title. when he is in
possession." Perego v. Dodge, 163 U. S. 160, 16 Sup. Ot. 971.

Again, the same authority has said:
"Generally speaking, while the legal title remains in the' United States the

grant is in process of administration, and the land is SUbject to the jurisdic-
tion of the land department of the government. * * *" Lumber Co. v.
Rust, 168 U. S. 592, 18 Sup. Ct. 209.

On the same subject, the supreme court of California says:
"In the briefs of appellant and respondent this is called 'an action to quiet

title.' It Is a suit under section 738 of the Code of Civil Procedure, and the
complaint is to be treated as a bill in equity. The general verdict of the
jury, therefore, is to be disregarded. If this were the only question to be
considered, the cause would be remanded to the court below to find the facts.
But the case made by plaintiff simply shows that he is in possession. As
against a mere trespasser, one in possession of a portion of the publlc lanG
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will be presumed to be the owner, notwithstanding the circumstance that
the court has judicial notice that he is not the owner, but that the govern-
ment is. This rule has been maintained from motives of public poliey, and
to secure the quiet enjoyment of possessions which are intrusions upon the
United States alone. But it would be carrying a presumption against the
fact to an absurdity to say that one in possession, who has not acquired the
fee from the government,-the true owner,-is entitled to a decree, the prac-
tical effect of which is to prohibit a third person from obtaining title by pur-
chase, or by appropriate proceedings under statutes of the United States.
The respective claims of conflicting claimants may be asserted in the appro-
priate tribunals established by the government for that purpose. A decree
here in favor of plaintiff would have no effect by way of inducement to the
officers of the land department of the United States to issue the patent to
plaintiff; and, if we had the power, it would be an illy-advised employment
of equity jurisdiction to prevent the defendant from proceeding with his ap-
plication, 01', worse still, to decide in advance that he had no right on which
to base his application." Brandt v. Wheaton, 52 Cal. 433.

In the case at bar the real controversy between the parties mani-
festly concerns possessory rights, and therefore complainants' reme-
dy, whatever it may be, must rest upon the theory that defendants
are wrongfully in possession, and on this theory complainants' remedy
is an action at law, not a bill in equity. In addition to the cases al-
ready cited, see Lacassagne v. Chapuis, 144 U. S. 119, 12 Sup. Ct. 659.
For the reasons and upon the authorities above indicated and

cited, I am of opinion that the bill now before me does not state a
ease for equitable relief.
Numerous other questions have been discussed by the parties in

their respective briefs, but the conelusion just announced makes it
unnecessary for me to pass upon any of them now. Injunction re-
fused, and restraining order vacated.

(February 14, 1899.)

Since the filing of my opinion herein, February 6, 1899, another
case-the one cited below-has been brought to my attention, which
is directly in point, and supports the conelusions readled by me in
said opinion. The decision was rendered by Judge McKenna, then
on the circuit bench, now justice of the supreme court, and holds, quot-
ing from the syllabus, as follows:
"In federal courts sitting in states where the local statutes have dispensed

with possession by complainant as a prerequisite to maintaining the suit, a
bill in equity to quiet title to land is demurrable which fails to allege af-
firmatively either that plaintiff is in possession, 01' that both complainant and
defendant are out of possession." Railroad Co. v. Goodrieh, 57 Fed. 879.

NATIONAL BAXI{ OF BALTIMORE v. ),1AYOR, ETC., OF BALTUWRE
et al.

(CirCUit Court, D. Maryland. )'1arch 10, 1899.)

NATIONAL BANKS-TAXATION-·DJSCRJMINATION.
The fact that evidences of debt and shares of stock in foreign corpora-

tions, owned bJ' residents of Maryland, cannot be taxed for county and
city purposes at a greater rate than 30 cents per $100 of actual market
value, as provided by Act Md. 189ti, c. 143, § 201, does not constitute an


