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policy in the Maryland Company was neither prior nor subsequent
to the policy sued on, but took effect contemporaneously, and was
not within the spirit or letter of the clause in question. Without
undertaking to criticise the ground upon which that decision rested,
it is enough to say that we fully concur in the result there reached.
The Washington Company, having itself procured the issuing of this
policy, was estopped, in our judgment, to assert the condition pro-
hibiting other insurance, or must be deemed to have waived it.
Possibly this would be the better ground upon which to have placed
the decision. But the facts of the case are widely divergent from
those here presented. We do not think that decision controlling or
relevant here. We are satisfied that a correct result was arrived at
in our previous decision.

It is proper to say that Judge SHOWALTER sat at the hearing, and
is understood to have concurred in the result, but died before the
preparation of this opinion.

The judgment is reversed, and the cause remanded to the court
below, with direction to award a new trial.

In re SMITH et al.
(Distriet Court, D. Indiana. March 2, 1899.)
No. 159.

1. BANKRUPTCY—SUSPENSTON OF STA™E INsoLveNcy Laws,

The statute of Indiana (Rev. 8t. 1881, §§ 2062-2683, inclusive; 2 Burns
Rev. St. 1834, §§ 2899-2020, inclusive) regulating assignments for the
benefit of creditors, and investing the circuit courts of the state with
jurisdiction and control over the administration of estates so assigned,
including the proof and allowance of claims, the collection and distri-
bution of assets, and the discharge of the assignee, is an insolvency law,
and its operation was suspended by the enactment of the bankruptcy act
of 1898.

. SAME—ASSIGNMENT UNDER STATE LAw Voip.

Under Bankruptcy Act 1898, § 3, declaring that it shall be an act of
bankruptcy if a person shall have “made a general assignment for the
benefit of his creditors,” such an assignment, made in pursuance of a
state insolvency law which is rendered inoperative by the enactment of
the bankruptey law, by a debtor who is afterwards adjudged bankrupt,
vests no title in the assignee, as against creditors in the bankruptcy pro-
ceedings; and any acts of the assignee touching the estate of the bank-
rupt, or of the state court in the administration of the same, are null and
void.

8. SAME—PROPERTY IN POSSESSION OF ASSIGNEE.

Where an insolvent debtor makes an assignment for creditors in pur-
suance of the terms of a state statute, the operation of which is sus-
pended by the national bankruptey law, and is afterwards adjudged
bankrupt, the court of bankruptcy has power, on a summary petition, to
order the assignee to surrender the property in his possession to a re-
ceiver appointed by the court of bankruptcy.

4, SAME—JURISDICTTION OF BAXKRUPTCY COURT EXCLUSIVE.

Where an assignment for the benefit of creditors has been made in
pursuance of a state insolvency law, the operation of which was sus-
pended by the enactment of the national bankruptcy law, and the as-
signee is in possession of the estate under the authority of the state court,
and the assignor is afterwards adjudged bankrupt, there is no such con-
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current Jurisdiction, or prior right of possession, in the state court, as
will prevent the bankruptey court from assuming exclusive jurisdiction
of the estate of the bankrupt.

In Bankruptcy. On petition of certain creditors for an order re-
quiring the assignee of the bankrupts, under a previous general as-
signment for the benefit of their creditors, to surrender the assets
and estate in hig hands to the receiver of the court of bankruptcy.

Griffiths & Potts and Cohen & Mack, for petitioning creditors.
Byron K. Elliott and W. F. Elliott, for respondent.

BAXER, District Judge. On February 24, 1899, certain creditors
filed their petition in involuntary bankruptcy against Aaron J. Smith
and Josephus G. Dodson, composing the firm of Smith & Dodson.
The petition alleged the insolvency of said firm and of each member
thereof, and stated a single act of bankruptcy. The allegation touch-
ing this act of bankruptcy is as follows:

“And your petitioners further represent that said Aaron J. Smith and
Josephus G. Dodson, partners as aforesaid, are insolvent, and that within four
months next preceding the date of this petition the said Aaron J. Smith and
Josephus G. Dodson, partners as aforesaid, committed an act of bankruptcy,
in that they did heretofore, to wit, on the 28th day of January, 1899, make a
general assignment for the benefit of their creditors to Edwin . Iledges, of
Lebanon, in Boone county, state of Indiana.”

On February 25, 1899, said Smith and Dodson appeared in open
court, in their own proper persons, and filed their written admis-
sion that they did on January 28, 1899, execute a deed of assignment
for the benefit of their creditors, under the law of the state of Indi-
ana, to Edwin F. Hedges, who, as such assignee, took possession of
all their property, real and personal, and is now in possession of the
same. Thereupon this court, as a court ot bankruptcy, at once en-
tered an order adjudging them bankrupts. As soon as such adjodi-
cation had been made, the petitioning creditors filed and presented to
the court their petition against Edwin F. Hedges, as such assignee,
asking that he be enjoined from disposing of or interfering with the
assets and estate of the bankrupts, and that he show cause, if any he
had, why he should not surrender and turn over to the receiver of
this court the assets and estate of the bankrupts in his possession.
This petition to show cause alleges, in substance, that on January 28,
1899, the bankrupts made a general assignment for the benefit of
their creditors to said Hedges, who thereupon qualified as such as-
signee, and took possession of all the property of the bankrupts, and
is now in possession of the same; that among the assets so in the
assignee’s hands are a valuable stock of general merchandise, ac-
counts, notes, and other evidences of indebtedness due and owing to
the bankrupts, as well as a number of tracts of land and other real
estate belonging to them; that the assignment for the benefit of
creditors was and is illegal, frandulent, and void, under the act of
congress relating to bankruptcies, now in force, and in force on the
day when said assignment was made; that, on proceedings duly had,
said Smith & Dodson have been adjudged bankrupts, on their written
admission that they were insolvent and had executed a deed of gen-
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eral assignment of all their property for the benefit of their creditors
to said Hedges; that said Hedges is now in possession of said property
of the bankrupts, without right, under said illegal and void assign-
ment, and not otherwise. Prayer for a temporary restraining order,
and that the assignee show cause why he should not surrender the
property in his possession to the receiver of this court. On the filing
and presentation of said petition the court issued a temporary re-
straining order, and an order to show cause, as prayed for. This
order was duly served, and on the return day the assignee appeared,
in person and by counsel, and admitted the matters and things set up
in the petition to be true, and submitted the question whether, on
the facts so admitted, the court could, in a summary manner, order a
surrender of the property of the bankrupts in his hands as such as-
signee to a receiver appointed by this court.

The statute of this state (2 Burng’ Rev. St. 1894, §§ 2899-2920,
inclusive; Rev. St. 1881, §8 2662-2683, inclusive) provides that any
debtor or debtors in embarrassed or failing circumstances may make
a general assignment of all his or their property in trust for the
benefit of all his or their bona fide creditors, and all assignments
hereafter made by such person or persons for such purpose, except
as provided by the statute, should be deemed fraudulent and void.
The debtor or debtors making a general assignment are authorized to
select his or their trustee, who shall qualify and serve, unless the
creditors representing in amount one-half of the liabilities petition
the court for his removal and the appointment of another trustec.
The administration of the debtor’s estate so asgigned is placed ander
the control and jurisdiction of the proper circuit court of the state.
The statute provides for the conversion of the assets into money, the
collection of debts due the insolvent, the proof of claims by creditors,
the distribution of the proceeds arising from the property assigned
among the creditors according to their respective priorities, and for
the final settlement of the trust estate and the discharge of the trus-
tee. There is no provision for the discharge of the insolvent debtor.
This statute constitutes an insolvency law, and regulates the mak-
ing of an assignment, which must embrace all the property of the
debtor, as well as every step to be taken in winding up the estate
of the bankrupt, to the distribution of its proceeds among those enti-
tled to share therein, all to be administered in a state court pos-
sessed of general jurisdiction at law and in equity. It embraces the
same persons and subject-matter as the bankruptey act, and, if the
state law still remains in force, every insolvent’s estate may be admin-
istered in a state court, and must be so administered, if it first ac-
quires jurisdiction, because, if the state statute continues in force,
there would be two courts (state and national) possessing concurrent
jurisdiction over the same person and the same subject-matter, and
whichever of the two first acquired jurisdiction would retain it, and
adminpister the estate of the insolvent, to the exclusion of the other.
The bankruptcy act contemplates no divided jurisdiction. It would
cease to possess any vital force or efficiency, if the state court, pro-
ceeding under our state insolvent law, may hold possession of the
bapkrupt’s estate, collect in the debts, allow claims, and make final
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distribution among those entitled to participate therein, leaving to
this court nothing but the adjudication of bankruptey and the dis-
charge of the bankrupt. Such a construction is inadmissible, because
it would render inoperative numerous express provisions of the bank-
ruptey act. The state statute and the bankruptcy act cannot stand
together. The bankruptcy act is the supreme law of the land, enacted
in pursuance of an express grant of constitutional authority; and,
in so far as any state law is in conflict with it, such law is suspended
and remains inoperative wuntil the federal enactment is repealed.
All matters embraced in the bankruptcy act must be controlled and
governed by its provisions. Among these are the right and duty of
the bankruptcy court to have insolvent estates settled in and by it,
under and in aceordance with the provisions of the bankruptcy act;
to have acts of bankruptey affecting the settlement of estates deter-
mined by it (section 3); to have the rights of debtors to file voluntary
petitions, and of creditors to file involuntary petitions, determined
by it (section 4); and to have liens and preferences governed by it (sec-
tions 60, 67). These and various other provisions of the bankrupt
act affecting the conduct and rights of debtors and creditors are dif-
ferent from those found in the statute of this state touching general
assignments. In my opinion, the operation of the state law is sus-
pended, and the state courts are without any jurisdiction or authority
to administer the estates of bankrupts or insolvents.

The fourth clause of section 3 of the bankruptey act declares that
the making of a general assignment for the benefit of creditors shall
constitute an act of bankruptcy. The making of the assignment con-
stitutes, ipso facto, an act of bankruptcy, without regard to the motive
which prompted it. Declaring such assignment an act of bankruptey
amounts to a prohibition of the act. The assignee under the inoper-
ative state law takes no title, as against the creditors by the deed
of assignment; and all of his acts touching the estate of the bank-
rupt, as well as all acts by the state court in the administration of
the same, are unauthorized and void, and will be treated as nullities
wherever drawn in question. These consequences necessarily follow
from the terms of the bankruptey act, and this conclusion is supported
by the following, among many cases in which the question is consid-
ered: In re Hathorn, Fed. Cas. No. 6,214; In re Bininger, Id. 1,420;
In re Wallace, Id. 17,094; In re Washington Marine Ins. Co., Id.
17,246; Ion re Merchants’ Ins. Co., Id. 9,441; Thornhill v. Bank, Id.
13,992; Manufacturing Co. v. Hamilton (Mass.) 51 N. E. 529; In re
Bruss-Ritter Co., 90 Fed. 651; Lea v. George M. West Co., 91 Fed.
237. It follows that the assignee is a mere naked bailee for the cred-
itors, without a shred of title or lawful authority to the possession of
the bankrupts’ estate; and it would certainly be strange if, when the
bankruptey court finds property in the possession of such a bailee, it
may not in a summary way require him to surrender possession to the
court which alone has the power to administer the estate. The
fifteenth clause of section 2, which grants authority to the courts
of bankruptey to “make such orders, issue such process and enter such
judgments in addition to those specifically provided for as may be
necessary for the enforcement of the provisions of this act,” in my
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judgment, confers ample authority on the court, in a summary way,
to reduce into its possession property in the unauthorized possession
of an assignee or receiver of a state court. If the property of the
bankrupt is in the possession of a person who has a colorable title,
as purchaser or otherwise, it may be that the court would not compel
him, by a summary proceeding, to surrender the possession; but
where the possession, and only right of possession, are under the au-
thority of a state court by virtue of a general assignment for the bene-
fit of creditors, no contestable question is presented. The possession
of the assignee and of the state court are unauthorized, and it seems
to me that this court may well hold, as it does, that their possession
is held for the benefit of the creditors of the bankrupts and subject
to the paramount authority and jurisdiction of this court. No ques-
tion of concurrent jurisdiction, or of the conflict of jurisdiction, ean
possibly arise. The jurisdiction of the bankrupt court is supreme, it
is exclusive, and the acts of the state court are unauthorized and void,
because jurisdiction over the person and estate of the bankrupts is
drawn to, and vested exclusively in, this court by the adjudieation of
bankruptey. An order may be drawn directing the assignee to de-
liver up the property of the bankrupts to the receiver of this court.

STEINHARDT et al. v. UNITED STATES.
(Circuit Court, 8. D. New York. December 22, 1898))
No. 1,945.

CosroMs DUTIES—CLASSIFICATION—BrACK-HEADED Pixs.
Blacl-headed pins were dutiable under paragraph 206 of the act of
1880, as ‘“pins. metallic,” and not under paragraph 108, as manufactures
of glass, or of which glass is the component material of chief value.1

This was an application by A. Steinhardt & Bros. for a review of
a decision of the board of general appraisers in respect to the classi-
fication for duty of certain imported black-headed pins.

Albert Comstock, for importers.
J. T. Van Rensselaer, Asst. U. S, Atty.

TOWNSEND, District Judge (orally). The merchandise in question
comprises certain black-headed pins, which were classified for duty
under paragraph 108 of the act of 1890, as “manufactures of glass,
or of which glass shall be the component material of chief value,”
and claimed in the protest of the importers to be dutiable under
paragraph 206, as “pins, metallic,” at 30 per cent. ad valorem. An
examination of the samples and the record herein shows that the
merchandise in question clearly falls within the prineciple of the case
already considered, namely, Worthington v. U. 8. (No. 1,792) 90 Fed.
797, and the decision of the board of appraisers is therefore reversed.

1 As to interpretation of commercial and irade terms, see note to Dennison
Mfg. Co. v. U. 8, 18 C. C. A. 545. )



