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contributed by his negligence to his own injury; that it is also con-
flicting as to whether O'Malley was injured through the negligence
of a fellow servant; that the appliances in use in the ice factory, by
which O'Malley was injured, were not reasonably safe; that O'Mal-
ley was not directly informed nor instructed as to the dangerous and
unsafe appliances to be used over his head, and in connection with
the work which he was to perform; that whether he knew, by the
circumstances and his observation, or ought to have known, that the
appliances were unsafe, and therefore assumed the risk thereof by
accepting his employment, was a question to be determined wholly
by proper and legitimate inferences to be drawn from a number of
facts as to which the evidence was conflicting. In our opinion, the
case was one eminently proper to be submitted to a jury, and it
would have been error for the trial judge to have charged the jury
to find for the defendant for anyone of the reasons assigned. The
judgment of the circuit court is affirmed.

PALATINE I:-iS. CO. v. EWI:-iG et aI.

(Circuit Court of Appeals, Sixth Circuit. March 7, 1899.)

Ko. 583.

INSURANCE-CONSTRUCTTOK OF Por,TCy-PEI1MISSTOK FOR ADDITIONAl, IKSURANCE.
A policy of fire insurance contained a provision that "unless otherwise

provided by an agreement indorsed hereon or added thereto," the policy
should be void if the insured then had, or should thereafter procure,
any other contract of insurance on the property. At the time the policy
was issued, an additional paper, or "rider," was attached, stating that it·
was attached to and formed a part of the policy, and containing a clause
as follows: "Total insurance permitted is hereby limited to three-fourths
of the cash value of the property hereby covered, and to be concurrent
herewith." No other permit was indorsed on the policy, though there
was at the time other insurance on the property, as the company knew.
Hcld, that the rider constituted an agreement permitting additional in-
surance, within the provision in the body of the policy, which applied to
the previous insurance, and to any thereafter procured, not exceeding
in all three-fourths of the value of the property.

In Error to the Circuit Court of the United States for the Middle
District of Tennessee.
This was an action on a policy of fire insurance. There was a ver-

dict and a judgment for plaintiffs, and defendant brings error.
On the 3d day of April, 1895, the plaintiff in error, the Palatine Insurance

Company, issued its policy of insurance in the sum of $3,000 to Gerstle Bros.,
on their stock of merchandise at Pulaski, Tenn. Gerstle Bros., on November
21, 1895, made an assignment, which included the insured merchandise, to
the defendants in error, Solinsky and Ewing, as trustees for the benefit of
their creditors. On the following day they also assigned to the said Solinsky
and Ewing the above-mentioned policy of insurance. On the night of ::\"0-
vernbel' 23, 1895, the insured property was partially destroyed by fire, the
damage amounting to $16,250. There was other insurance on the property
at the time when this policy was issued, and the whole amount of insurance,
including the latter, was $7,500. On the day before the fire occurred, the
trustees, Ewing and Solinsky, procured three additional contracts of insurance
on the assigned stock of $2,500 each, without the knowledge of the Palatine
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InsuranCe O'ompany. Upon retusill ot the Palatine Insurance Company
to recognIze Its liablllty upon the policy Issued by It as above stated, this
action. ':Vas brought by EwIng and SolInsky, as trustees, to recover thereon,
The defense was that the policy was avoided by the additional insurance
procured'by the trustees on the 23d of November, as above stated. The
ground for this defense was a clause In the policy which reads as follows:
"This entire policy, unless otherwise provided by an agreement indorsed
hereon or added thereto, shall be void If the insured now has, or shall hereafter
make or procure, any other contract of Insurance, whether valid or not, on
property covered in whole or in part by this policy." The plaintlJrs relied
on the last two of the following clauses, which were contained In a rider, or
additional paper, attached to the policy of insurance at the time of Its issu-
ance: "It Is part of the consideration of this policy, and the basis upon which
the rate of premium is fixed, that In the event of loss this company shall not
be liable for an amount greater than three-fourths of the actual cash value
of the property covered by this polley at the time of such loss; and In the
case of other insurance, whether policies are concun-ent or not, then fOl' only
Its pro rata proportion of such three-fourths value." "Total insurance per-
mitted is hereby limited to three-fourths of the cash value of the property
hereby covered, and to be concurrent herewith." "Attached to, and forming
part of, policy No. 444,557 of the Palatine Insurance Company. Will S. Ezell,
Agent." Upon the trial of the case the plaintiffs contended that the proviso
contained In the clause upon which the Insurance company relied was ful-
filled by attaching to the policy the "three-fourths value clause," as it is
termed In the record, and which Is above set forth. On the other hand. it
was contended by the insurance company that this attached clause only had
the effect to limit the amount of subsequent Insurance in case consent should
be given to the procuring of the same. The court held with the defendant,-
that this latter was the proper construction of the policy with the attacbed
clause. Thereupon the plaintiffs were allowed, against the objection and ex-
ception of the defendant, to introduce evidence tending to show that it had
formerly been the practice of the agent of the company at Pulaski to Issue
policies like that In question without the three-fourths value clause above
. quoted; and in case the insured desired to obtain further Insurance, and the
company consented to it, such consent was written upon the face of the policy,
but that after a certain date (which was a considerable time anterior to the
Issuance of this policy) the use of the "three-fourths value clause" was Inau-
gurated in the business of the defendant; and thereafter, when that clause
was attached to the policy of insurance, the practice of writing the consent
into the policy In case of further insuranf'e permitted by the company, was
discontinued. Evidence was given by both parties relative to this practice
by the defendant's agent, and also In respect to the custom of other insur-
ance companies at that place In the transaction of Insurance business there.
Peremptory Instructions to the jury In favor of the defendant were requested
by counsel upon the ground that the alleged culitom by which the defendant
was proposed to be bound had not been established. This request was re-
fused by the court and an exception was duly taken. The trial judge sub-
mittedthe case to the. jury upon the question as to w4ether or not such a
usage or custom on the part of the defendant company had been proved, and
Instructed them, if the custom was found to exist, was known to the Insured,
and relied on by them, and was known to the companY,and It did not object
to It, but consented to it, then the company would be estopped to claIm that
the faliure to procure its express consent to the additional Insurance by the
insured would avoid the polley. This instruction was duly excepted to by the
defendant. The jury rendered a verdict for the plaintiffs for the amount of
the policy, and judgment was. entered accordingly. The errors assigned by
the plaintiJr In error relate to the rulings of the court In the admission of
the evidence oJrered to show the usage and custom of defendant, above men.
tloned, and to the sufficiency of such evidence to establish such custom.

Albert D. Marks, for plaintiff in error.
Z. W. Ewing and John T.Allen, for defendantin error.
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Before TAFT and LURTON, Circuit Judges, and SEVERENS, Dis-
trict Judge.

SEVERENS, District Judge, having stated the case as above, de-
livered the opinion of the court.
'l'he only controversy between the parties raised upon the trial in

the circuit court related to the sufficiency of the consent of the in-
surance company to the additional insurance procured by the trustees
on the 23d day of November, 1895,-the day before the fire. And
the only question which we are required to determine is whether the
court committed any error in its rulings upon that subject for which
the judgment ought to be reversed. The trial judge was of the opin-
ion that upon the proper construction of the policy and the clauses
contained in the rider attached thereto such consent was not made
out, and in consequence of that ruling the parties went into further
evidence upon the question whether there had been a custom in the
course of the defendant's business at Pulaski, known to the defendant,
and relied upon by the insured, whereby the attaching of the so-called
"three-fourths value clause" to the policy was treated as sif,'TIifying,
without more, the consent of the company to additional insurance
to the limit therein prescribed. Upon mature consideration we are
of the opinion that the plaintiff's contention in the circuit court in
respect to the construction of the policy and the attached clause
was right, and that they did import a present consent, at the time
when the policy was issued, to additional insurance not in excess
of three-fourths of the value of the insured property, which limit it is
not claimed was transcended.
It is not necessary to hold that the consent intended by the clause

in the policy proper was a permission to be thereafter given. It
might be a consent given contemporaneously with the issuance of the
policy itself. Indeed, it is not unusual in such instruments to em-
ploy language which, although it might upon one, and perhaps the
more common, interpretation in ordinary use, have reference to the
future, yet, upon comparison with other provisions therein, indicates
that reference was had in the general form to the final insertion in
the instrument of special provisions which might or might not be
required to express the contract in the particular case. An instance
of the flexibility of language in such instruments is found in the very
case we have under consideration. The policy declares that it shall
be void "if the insured now has" other insurance. But the insured
did, in fact, have other insurance, and this fact was known to the
insurer. The "three-fourths clause" was added, and it is not doubted,
we suppose, that, although literally its language points to prospective
insurance, the words "total insurance permitted" refer to and include
the insurance already existing at the date of the policy. That this
would be the effect of such a stipulation in such circumstances was
held in Kimball v. Insurance Co., 8 Gray, 33, and Blake v. Insurance
Co., 12 Gray, 265. The only "permission" of such previous insurance
is that found in the attached "three-fourths clause," and it is bv that
clause that the limitation is imposed upon the amount of prior"insur-
ance which would be permitted. The prior insurance was parcel of
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that amount, but the language of the permission makes no distinction
between that already obtained and that contemplated as additional
thereto. It is not reasonable to suppose that the parties anticipated
any further agreement upon that subject. It is to be further no-
ticed that the clause in the policy requires the consent to be by an
agreement "indorsed hereon or added thereto." The "three-fourths
clause" responds to this by characterizing itself as "attached to and
forming part of policy No. 444,557 of the Palatine Insurance COlll-
pany." 'r'his interpretation is the same as that which the agent of the
company who issued this policy testified he had acted upon in transact-
ing the business of the company at that place. He was supplied by
it with blank policies and these clauses to be used as occasion should
require, and when other insurance was intended to be permitted he
used the "three-fourths clause," which covered the whole subject, once
for all.
But, if this conclusion were not so clear as it seems to us to be,

and were only a permissible one, there are several established rules of
construction applicable to the subject which concur in inducing the
same result. One of those rules is that forfeitures are not favored
in law, and the courts will seek to find, if fairly possible, such a con-
struction of the contracts of parties as will relieve them from the in-
equitable consequences arising therefrom. New York Indians v. U.
S., 170 U. S. 1, 25, 18 Sup. Ct. 531; Tiffany v. Bank, 18 Wall. 409;
Cotten v. Casualty Co., 41 Fed. 506; Jackson v. Same, 21 C. C. A. 394,
75 Fed. 359; May, Ins. (2d Ed.) §§ 170, 376. Another rule which is
especially, but not solely, applicable to insurance contracts is that,
when the meaning of the instrument, taken as a whole, is doubtful,
its several provisions should be construed favorably to the party to
whom the undertaking is made, and most strongly against the party
in whose interest the provisions are introduced. Insurance Co. v.
Wright, 1 Wall. 456, 468; National Bank v. Insurance Co., 95 U. S.
fi73,678; Moulor v. Insurance Co., 111 U. S. 335, 4 Sup. Ct. 466; In-
surance Co. v. McConkey, 127 U., S. 661, 666, S Sup. Ct. 1360; Thomp-
son v. Insurance Co., 136 U. S. 287, 10 Sup. Ct. 1019,-'-are some of
the many cases in which this rule is stated and applied. Still an-
other rule is that, where a special provision is added to the formal
contract, the special provision will be taken to dominate the formal
part upon the principle that it more surely expresses the final pur-
pose of the parties. It rests upon the same presumption which is
applied in giving preference to the written language inserted in an
instrument containing formal printed language relating to the same
subject, for the reason that the former indicates that the attention
of the parties was more particularly called to the written parts. May,
Ins. (2d Ed.) § 177; Wood, Ins. (1st Ed.) § 62.
As this determination is decisive of the main question before us,

the exceptions taken to the rulings of the court in respect to the ad-
mission of evidence to prove a practice or usage in the conduct of in-
surance business at Pulaski are immaterial, and the correctness of the
rulings upon that subject need not be considered. If there was
error in that regard, it was not prejudicial. The judgment will be
affirmed, with costs.
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SEYMOUR v. WHI'l'E OOUKTY.
(Circuit Court of Appeals, Seventh Circuit. February 13, 1899.)

BILL OF REVIEW-PETITION FOR LEAVE TO FILE-PRACTICE IN CIRcur!' COURT
OJ<' ApPEALS.
On a petition to the circuit court of appeals, after a decision of that

court affirming a jUdgment of the eirenit court. for leave to in the
lower court a bill in the nature of a bill of review, it is deemed the better
practice to grant such leave as a matter of course, unless there are special
reasons to the contrary, without considering the merits of the proposed
bill.

On Petition for Leave to File a Bill in the Kature of a Bill of Re-
view.
Wm. E. Church and Geo. A. Sanders, for petitioner.
J. M. Hamill and J. It Williams, opposed.
Before WOODS, JENKIKS, and SHOWALTER, Circuit Judges.

PER CURIA}!. This is a petition to this court for leave to file
in the circuit court of the United Htates for the Southern district of
Illinois a bill, in the nature of a bill of review, to obtain a new trial
or reconsideration of the case of the petitioner against the county of
""Vhite, in the state of Illinois, wherein the judgment rendered in
favor of defendant was affirmed by this court, as shown by our opin-
ion in Seymour v. White Co., 34 U. So App. 658, 20 C. C. A. 402, and
74 Fed. 207. For the necessity of obtaining such leave reference is
made to Bank v. Taylor, 9 U. So App. 406,4 C. C. A. 55, and 53 Fed.
854, in which Southard v. Russell, 16 How. 547, 570, and Kingsbury
v. Buckner, 134 U. S. 650, 671, 10 Sup. Ct. 638, and other cases, are
cited. A copy of the bill which it is proposed to file accompanies
the petition, but, without consideration of its merits, it is deemed
the better practice, unless for special reason to the contrary, to grant
the petition as of course. To the extent, therefore, that the leave
of this court is necessary and may be granted, it is ordered that the
petitioner have leave to file in the court below the bill proffered, or
such other or amended bill or petition as he may be advised, and
that the costs of this proceeding be taxed against the petitioner.

POWELL et al. v. LEICESTER MILLS et aI.
(Cireuit Court, E. D. Pennsylvania. February 23, 1899.)

PARTIES-EFFECT OF
An intervener cannot enlarge the scope of a suit by setting up a de-

fense not open to the defendant, on the ground that, if he had been sued,.
such defense would have been available to him.

On Motion for Leave to Amend Answer.
Howson & Howson, for complainants.
fl. T. Fenton, for respondents.
DALLAS, Circuit Judge. The leave asked by the intervening de-

fendants to amend their answer heretofore filed by adding five new


