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deed, for this reason, it may well be questioned whether the record
states sufficient facts to raise the question of the applicability of the-
local rule in Maine in any event, if its existence were admitted. The
question which we have to consider flows out of the decision of the
supreme court in the case refel'red to, and leads to affirming the
judgment of the court below, independently of the fact of the citizen-
ship of the assenting creditors. If, in consequence of Blake v. Mc-
Clung, we must hold that there is no local rule as stated in Fox v.
Adams, the assignment must prevail beyond doubt. The position
of the case is as follows: In Blake v. McClung the rule was estab-
lished by statute. Therefore it follows that the rule, being stat-
utory, could not be set aside except with reference to cases where
its application would deprive parties in interest of rights secured
them under the constitution. With reference to all other conditions,
the statute must necessarily be allowed to stand. The same would
be the case on the hypothesis that the local rule in Maine was also
the creature of statute. But as, on the other hand, we have in Maine
only a supposed rule of the common law, the maxim, "Cessante ra-
tione legis, cessat ipsa lex," broadly construed, applies. This maxim,
as interpreted by Broom, lays down the following broad principle:
"Reason is the soul of the law, and, when the reason of any par-
ticular law ceases, so does the law itself." The decision in Blake v.
McClung destroys at least the symmetry of the alleged local rule;
and, applying the maxim referred to, it is beyond a reasonable pos-
sibility to suppose that, after the supreme court had declared its
substance to be in violation of the constitution, the state courts
could reaffirm it as a principle of law with reference to its remnants,
so far as those remnants might give priority to resident creditors
over nonresidents not citizens of other states. Under the circum-
stances of the case, we cannot do otherwise than hold that a deci-
sion of the sweeping effect of Blake v. McClung, declaring the sub-
stantial portions of a local rule of this character unconstitutional,
will compel the acceptance of the conclusion that the entire rule
is abrogated, and is no longer to be accepted in any part.
The judgment of the circuit court is affirmed, and the costs of this

court are awarded to the defendants in error.

UNITED STATES v. CONAN et aI.

(Circuit Court, W. D. Wisconsin. February 27, 18!JG.)

POSTMASTERS-RENTAL OF OFFICE-AcCOUNTABILITY AS
The allowance made by the department to a postmaster for the pur-

pose of renting an office is not an absolute allowance, but is to be dis·
bursed by him as agent of the United States, and must be accounted for
under the strict law of agency. If he secures an office for less than
the allowance, he is entitled to retain therefrom only the amount actually
expended. If he contracts to pay more than the allowance for a building
or room, and sublets a portion for a sum which, together with the allow-
ance, exceeds the rent paid, he must credit the excess to the government,
to be deducted from the allowance.
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BUNN, District Judge. This is an action bronght by the United
States to recover from Joseph D. Conan, former postmaster at Su-
perior, Wis., and his bondsmen, the sum of $215.83 as a balance due
from him to the government on his account as postmaster from Jan-
uary 1, 1894, to November 30, 1897. Among other allegations in the
complaint is this: That said Joseph D. Conan did not faithfully
discharge the duties and trusts imposed upon him by law, and did
not faithfully account to the plaintiff for certain moneys received by
him as postmaster; but that during said period said Conan did re-
ceive, as such postmaster, the sum of $215.83, being the proceeds of
certain subleasings of the building and premises rented by the gov-
ernment for its post-office uses at said Superior, and which said sum
rightfully belongs to the plaintiff, and has not been paid over after
demand made therefor. 'fhe answer admits everything alleged in
the complaint except the right to receive the money, and alleges that
the money rightfully belongs to the defendant; that it was derived
exclusively from the rent of the lobby of the post office, a portion of
the building rented by him, not used or required for post-offlce pur-
poses, and in no manner connected with the business of said office;
that said Conan was obliged to and did become personally liable for
the rent of the building for post-office purposes in excess of the
amount allowed by the post-office department; that, unless he could
rent other portions of the building to make up the deficiency, he
would be obliged to pay the same out of his own allowance; and,
having succeeded in renting the lobby for more than enough to make
up the deficiency, he claims and alleges the same to belong to him,
and denies that the plaintiff has any right or interest therein. The
plaintiff moves for judgment upon the df'fendant's answer, and the
sale question before the court is upon the above state of facts,
whether the balance in the defendant's hands received for rent be-
longs to him or to the government. The conclusion reached by the
court is that it belongs to the government, and that the plaintiff is
entitled to judgment upon the answer. The reason generally stated
is that the postmaster, in renting a building for the purpose of his
offlce, is acting as the agent of the government. eannot specu-
late upon the transaction to make something for himself, but the sav-
ing in rent, if any, belongs to the government, which is the prineipal
in the transaetion. The government pays the postmaster a salary
and some other allowances, upon which he must depend for his eorn-
pensation.
Section 420 of the postal regulations, whieh have the force of law,

provides as follows:
"Expenditures for clerk hire, rent, fuel and light will be fixed by order

specifying the allowance for each which shall so remain lmtil otherwise
ordered; and other allowances for furniture and miscellaneous and incidental
expenses will be made only under special orders specifIcally for each ex-
penditure. Such allowances will in no case exceed the surplus revenue, as
limited by section 415. No postmaster can have credit on account of any
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allowance, except to the extent of the money actually disbursed by hfm ac-
('ordingly, and for which he renders proper vouchers."

Section 415 provides that:
"The postmaster-general may hereafter allow rent, light and fuel at offices

of the third class in the same manner as he is now authorized by law ta (Jo
in the case of offices of the first and second classes. nn(J that no contract for
rent for a third class post office shall be made for a longer period than OIH'
year, nor shall the ag'gregate allowance for rent malle in any year exceed
the amount appropriated for such purpose. Provided, that there shall not
be allowed for the use of any third class post office for rent a sum in excess
of $400 nor more than $60 for fuel and lights in anyone year."

Section 172 provides as follows:
"The salary of a postmaster, and such other expenses of the postal service

aufllorized by law as may be incurred by him, and for which appropriations
have been made, may be deducted out of the receipts of his o.flice, under the
direction of the postmaster general. No postmaster shall, nnder any pretense
whatever, have, receive, or retain for himself, in the aggregate, more than
the amount of his salary and his commission on the money-order business as
hereinafter provided."

Another regulation requires the postmaster to report whether the
clerk hire or other allowance was more or less than the service reo
(}uired.
It is quite apparent from these provisions what the attitude of

the government is towards these allowances for rent. The depart-
ment fixes a maximum sum which it will allow, and beyond which
it will not go. In renting, the government is the principal in the
transaction, and the postmaster acts as its agent. Like any other
agent, it is his duty to act for the best interest and advantage of
his principal, within the scope of his authority. If he is able to rent
suitable rooms for a post oftice for anything less than the maximum
sum allowed, it is his duty to do so. The government does not say
to the postmaster, "We will allow you $400 for post-oftice rent, and
you can furnish rooms at any price you can get them for." But un·
del' the law he is to act as the agent of the government, and as agent
.he is bound to use his best endeavors in the interest of his prin-
cipal. It does not appear in the pleadings what allowance was made
by the department for rent of a post office at Superior, nor what rent
was actually paid. But from outside sources it seems that the al-
lowance for rent and heating was $275 per year. 'L'he renting was
done by the postmaster in the name and for the uses of the gov-
ernment. The defendant rented out certain parts of the building,
not required for post-oftice purposes, to third persons, and in the course
of the four years received rent therefor, which, with the maximum
amount allowed by the government, leaves in his hands $215.83 over
and above the rent which he has had to pay. If the question were to
be decided simply upon equitable principles, who can say that the
$275 allowed by the government for rent would be a fair proportion
to be paid for that portion of the building occupied by the govern-
ment? The presumption ,",ould rather be, as there is a surplus left
in his hands after the rent account is closed. that a less sum than
the amount allowed by the government would belong to it to pay;
that is to say, that a less sum than the $275 per annum would con-
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stitute the just proportion of the burden to be borne by that por-
tion of the building devoted to the uses of a post office. But I as-
sume that the question is rather one of strict law, to be decided upon
legal rules governing the relation of principal and agent. These
rules are very strict, and are of a highly moral tone. The morality
of the law of agency and trusts, both at common law and in equity,
is, perhaps, of a higher and sterner kind than is practiced in most
communities. If an agent takes the money of his principal, and in-
vests it in profitable speculation, he can gain nothing thereby for
himself. If profits succeed, they belong to the principal. If loss
follows, that must be borne by the agent, and he will be held liable
for principal and interest as for a conversion of the funds. Sup-
pose the case of a trustee having possession of a trust fund of $9,000
for the purpose of being invested in real estate for his principal. The
best opportunity presenting itself for such investment is the pur-
chase of a piece of real estate held at $10,000. He decides to put in
$1,000 of his own money, and make the investment, which results in a
great gain. In one year the land is sold for $20,000. Kow, the tmstee
will not be allowed to take out $2,000 and hand over the $18,000
to his principal. The law will only justify the transaction so far
as to give him back his $1,000 with legal It will not allow
him to share in the profits with his prineipal. Such a strict rule is
deemed necessary to enforce honesty and fair dealing. The agent
is not allowed to make himself a partner, nor to mix up his own
business with the business of his prineipal. He cannot speculate
in that way, and, if he does, the law will hold him to a strict account
for all profits, while, if there are losses, he will have to bear them.
1'here is no danger of loss if he keep himself in the line of his agency,
acting for the sole benefit and advantage of his principal, and does
not try to become a partner or principal with his principal. Good
faith in his agency is all that is required.
These principles seem decisive of this case. There was nothing

improper in renting a building that cost more than the government
allowance for a post office. It might well happen that such cases
would occur where this would be necessary or preferable. It might
not be practicable to obtain just the rooms proper for a post office
without taking other rooms in the same building. But in so doing
the agent must bear in mind his agency, and not speculate on the
transaction. If he sublets the rooms not required for the purposes
of the government for a sum which, together with the allowance
made by the government for the rent, is in excess of rent paid, the
surplus should be credited to the government, and deducted from the
government allowance. The same ruling was. made in the Eastern
district of Michigan by Judges Jackson and Brown in U. S. v. Say-
lor, 31 Fed. 543. There a postmaster rented a post office for the
government at $1,000 per year, and received a secret rebate of $150
from his landlord, and also sublet portions of the space so rented
for a news stand and a confectionery stand, and received rent there-
for. It was held that he and the sureties upon his bond were liable
to the government for such rebate and rent; and that it was no de-
fense to such claim for the rebate that the defendant had incurred
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expense in 'procuring and fitting up boxes and making repairs for
which no allowance was made by the rules of the department.
JUdge Brown of the distrid court, now one of the justices of the
supreme court, states the principles applicable to the case very clear-
ly, in part as follows:
"His retention of the rents received from his subtenants is equally inde-

fensible. He rented for the government, and as the agent of the post-office
department, certain space for the post office. '1'his space belonged absolutely
to the. government during the continuance of the lease. If it was larger than
was necessary for the purpose of the post office, and defendant chose to lease
the superfluous space to private individuals, he did so as the agent of the gov-
ernment, and the government is entitled to the rent. In other words, he has
no right to receive rents as an individual for space for which he pays rent
as the agent of the government. If the government had placed in his hands
a thousand dollars for office expenses, and had taken vouchers from him to
that amount, it might well be argued that it was no concern of the govern-
ment what he did with the money, so long as proper facilities were provided.
But the money was placed in his hands to rent a post office."

This Michigan case differs from the one at bar in this: that in
that case the sum agreed to be paid for rent was the same as the
government allowance for that office, while in this case it was more,
the postmaster agreeing to pay the excess; but the principles ap-
plicable to the case are much the same. The government was the
principal in the transaction, and the agent cannot be allowed a profit
on it. There will be a judgment in favor of the plaintiff for the sum
6f $215.83, with interest from November 30, 1897.

NEW ORLEANS ICE CO. v. O':UALLEY.

(Circuit Court of Appcals, Fifth Circuit. February 21, 1890.)

No. 728,

ACTION BY SERVAN'I'-PEllSONAIJ INJURTRs-QuES'fION FOR JURY.
In an action by a servant against the master to recover for personal in-

juries alleged to have been sustained by reason of defective appliances
furnished by the defendant, where the evidence showed that the ap-
pliances were not reasonably safe, and was contlicting as to whether the
plaintiff was guilt3' of contributory negligence, and as to whether the
injury was due to the negligence ofa fellow servant, as well as to the
facts from which it must be determined whether plaintiff knew, or should
have known, that the appliances were unsafe, the case was properly
submitted to the jury.

Error to the Oircuit Oourt of the United States for the Eastern
District of Louisiana.
This was ali action by Martin O'Malley against the New Orleans

Ice Company to recover for personal injuries. There was judgment
for plaintiff on the verdict of a jury, and defendant brings error.
Ohas. S. Rice, for plaintiff in error.
Tho!i'l. M. Gill, for defendant in error.
Before PARDEE, Oircuit Judge, and BOARMAN and SWAYNE,

District Judges.


