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FRENCH et al. v. UNION PAC. RY. CO. et al.
(Circuit Court, 8. D. New York. Febroary 22, 1899.)

EQUITABLE JURISDICTION—ENJOINING ACTIONS AT LAW,

An insolvent corporation cannot maintain a bill to restrain creditors
from prosecuting actions on their respective claims, on the ground of pre-
venting a multiplicity of suits, when such creditors are seeking to reach
equitable assets of the corporation, to do which it is necessary that they
should obtain judgments on their claims.

In Equity.
Rush Taggart, for plaintiffs.
George H. Yeaman, for defendants.

WHEELER, District Judge. This is a cross bill filed by the de-
fendant the Union Pacific Railway Company in the original cause,
decided upon the demurrer of the receivers to restrain a multiplicity
of suits upon the guaranties, which has been heard on demurrer.
92 Fed. 26. The defendant does not admit that the two suits al-
ready brought are sufficient, so far as proceedings at law may be
required, for reaching equitable assets; nor that valid judgments
by some would be sufficient for all. The plaintiffs cannot properly
be restrained from taking such steps as may be necessary to reach
equitable assets, if any such should come within reach. No equi-
table ground for maintaining this bill is, in any view, made to appear.
Demurrer sustained.

REYMANN BREWING CO. v. BRISTOR, County Treasurer,
(Circuit Court, S, D. Ohio, E. D. Iebruary 24, 1899.)
No. 852,

IntoxicaTing Liguors—TAaxATIioN oF BusiNeEss—Dow LAw oF Omnio.

Under the Dow law (83 Ohio Laws, p. 167, and amendments), which
imposes a tax upon each place where the business of trafficking in liquors
is ecarried on, and defines such business as the buying or procuring and
selling of liquors, not including the manufacture of liquors from the raw
material, and the sale thereof at the manufactory by the manufacturer
in quantities of one gallon or more at a time, a storage house or room
maintained by a brewing company at a place other than its brewery,
where beer is stored, and from which it is sold and delivered to retail
dealers in the same packages in which it is received from the brewery,
is subject to the tax; and in that respect the law does not discriminate
in favor of manufacturers who are residents within the state.

This was a suit in equity by the Reymann Brewing Company
against Harry Bristor, treasurer of Jefferson county, Ohio, to re-
strain the collection of certain taxes.

John A. Howard, for complainant,
A. C. Lewis, for defendant.

THOMPSON, District Judge. This cause is submitted upon the
bill and a written statement of facts agreed upon by the parties.
The statement of facts is as follows:
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“Statement of Facts Agreed.

“The Reymann Brewing Company, the complainant, is a corporation resi-
dent in, and a citizen of, the state of West Virginia, and owns and operates
a brewery at Wheeling, West Virginia, where it manufactures a beverage, of
malt and intoxicating liquor. commonly known as ‘beer.” It packs said beer
in wooden barrels of various sizes, and also in glass bottles, which bottles
are packed in wooden boxes, called ‘cases’; twenty-four quart bottles or thir-
ty-six pint bottles being packed in each case. These barrels and cases are
packed at the brewery of the Reymann Brewing Company, at Wheeling, in
the state of West Virginia, there delivered to the common carrier, the rail-
road company, and shipped to Steubenville, in the county of Jefferson, in
the state of Ohio, where they are received by Bert Meyers, who is employed
by the Reymann Brewing Company in the capacity of soliciting agent, sales-
man, and driver, and who calls on retail dealers in iIntoxicating liquors at
their places of business in and about said city of Steubenville, and as such
agent then and there solicits orders for and sells any number of the above-
described packages desired. He then loads on the wagon owned by the
Reymann Brewing Company the barrels or cases above described, and de-
livers them to the purchasers in the original and unbroken packages, in the
same shape and condition as delivered to the common carrier at the brewery
at Wheeling. Raid agent also makes sales of said packages at, and delivers
the same from, the place where stored at Steubenville. In no instance are
any of the barréls or cases opened until after sold and delivered to the
purchaser, and no change is made in any of the packages from the time
they are packed at the brewery, at Wheeling, until delivered to the persons
purchasing the same. Packages received by the said Bert Meyers at the
railway station at Steubenville for which he has not received orders, or
which he has not already sold, are stored in a room on the ground floor of a
cold-storage house in said city of Steubenville, for which the Reymann Brew-
ing Company pays a regular monthly rental, and of which room the said
brewing company has the exclusive use and possession, The packages not
delivered directly from the railway station to purchasers are delivered from
the said storage house or room, upon orders solicited as aforesaid, and upon
sales then and there at said storage room made. The price of the beer thus
delivered is collected in some instances, from time to time, by a collector from
the brewery, at Wheeling, who calls on the purchasers and collects; and in
other instances such collections are made by said agent, Bert Meyers, at the
time of sale and delivery at said storage room. During the period for which
the assessments hereinafter mentioned were made, the said Reymann Brewing
Company carried on its beer business in said city of Steubenville in the same
manner as herein described. The horses, harness, and wagon described in
the bill, on which the defendant, Harry Bristor, has levied, and whiclh he has
taken into his possession, are used by the Reymann Brewing Company solely
in the matter of delivering to purchasers the packages above described.
The barrels and cases of beer described in the bill were packed at the brewery,
at Wheeling, and shipped in the manner above described to Steubenville,
Ohio, placed in the storeroom above mentioned, and were to Dbe there sold
and delivered in the manner above deseribed, when they were levied on, and
taken possession of, by the defendant, Harry Bristor. The defendant, Harry
Bristor, is treasurer of Jefferson county, in the state of Ohio, and as such
treasurer did so levy upon and take into his possession, and has advertised
for sale, the following personal property of the Reymann Brewing Company:
Two horses (bay geldings); two horse covers; one set of double harness; one
beer wagon; thirty-seven of said original and unbroken cases of beer, con-
taining quarts; four of said original and unbroken cases of beer, containing
pints; sixty-five original and unbroken barrels of beer, of one-eighth size;
one hundred and fourteen original and unbroken wooden barrels of beer, of
one-quarter size; twenty-nine original and unbroken wooden barrels of beer,
of one-half size,—all of which he has done as said treasurer of Jefferson
county, Ohio, for the purpose of collecting from the said Reymann Brewing
Company certain taxes or assessments and penalties, amounting to $873.60,
and charged against said company on the tax duplicate in the office of said
treasurer, under and by virtue of a law of the state of Ohio entitled ‘An act
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providing against the evils resulting from the traffi¢ in intoxicating liquors,’
passed May 14, 1886 (see 83 Ohio Laws, p. 157), as amended by acts March
21, 1887 (see 84 Ohio Laws, p. 224); March 26, 1888 (see 85 Ohio Laws,
p. 117), and February 20, 1896 (see 92 Ohio Laws, p. 34), known as the ‘Dow
Law, which said levy and seizure were duly made, and which amount
{$873.60) the said Reymann Brewing Company lawfully owes, if, under the
circumstances in this statement set forth, and the law herein referred to,
said company, or its business in said city of Steubenville, as herein described,
should and may lawfully be assessed as aforesaid. The defendant will,
unless restrained by the court, insist on collecting future assessments of the
complainant under said Dow law, in the manner prescribed by said law; that
is to say, by further seizures, It is agreed by both parties to the above-styled
cause that the foregoing statement is a true statement of the facts, and
that the said cause may be submitted to the court on said statement of facts
agreed. Reymann Brewing Company,

“By Howard & Handlan, Its Attys.

“Harry Bristor,
“Treasurer of the County of Jefferson, State of Ohio,
“By A. C. Lewis, His Attorney.”

Upon these facts, is the complainant entitled to the relief prayed
in the bill? The Ohio statute referred to in the agreed statement
of facts, known as the “Dow Law,” and entitled “An act provid-
ing agamst the evils resulting from the traffic in mtoxwatmg lig-
uors,” provides:

s

“Section 1. That upon the business of trafficking in spirltuous, vinous, malt,
or any intoxicating liquors, there shall be assessed, yearly, and shall be paid
into the county treasury, as hereinafter provided, by every person, corpora-
tion or co-partnership engaged therein, and for each place where such busi-
ness is carried on by or for such person, corporation, or co-partnership, the
sum of three hundred and fifty dollars.

‘Sec. 2. That said assessment, together with any increase thereof, as pen-
alty thereon, shall attach and operate as a lien upon the real property on and
in which sueh business is conducted, as of the fourth Monday of May each
year, and shall be paid at the times provided for by law for the payment of
taxes on real or personal property within this state, to-wit: one-half on or
before’ the twentieth day of June, and one-half on or before the twentieth
day of December, of each year.”

“Sec. 4. That if any person, corporation or co-partnership shall refuse or
neglect to pay the amount due from them under the provisions of this act
within the time therein specified, the county treasurer shall thereupon forth-
with make said amount due with all penalties thereon, and four per cent.
collection fees and costs, by distress and sale, as on execution, of any goods
and chattels of such person, corporation or co-partnership; he shall call at
once at the place of business of each person, corporation or co-partnership;
and in case of the refusal to pay the amount due, he shall levy on the goods
and chattels of such person, corporation or co-partnership, wherever foumd
in said county, or on the bar, fixtures or furniture, liguors, leasehold and
other goods and chattels used in carrying on such business, which levy shall
take precedence of any and all liens, mortgages, conveyances or incumbrances
hereafter taken or had on such goods and chattels, so used in carrying on
such business; nor shall any claim of property by any third person to such
goods and chattels, so used in carrying on such business, avail against such
levy so made by the treasurer, and no property, of any kind, of any person,
corporation or co-partnership liable to pay the amount, penalty, interest and
costs due under the provisions of this act, shall be exempt from said levy.
The treasurer shall give notice of the time and sale of the personal property
to be sold under this act, the same as in cases of the sale of personal property
on execution; and all provisions of law applicable to sales of personal estate
on execution shall be applicable to sales under this act, except as herein
otherwise provided; and all moneys collected by him under this act shall be
paid, after deducting his fees and costs, into the county treasury. In the
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event of the treasurer, under the levy provided for under this act, being un-
able to make the amount due thereunder, or any part thereof, the county
auditor shall place the amount due and unpaid on the tax duplicate against
the real estate in which said traffic is carried on, and the same shall be col-
lected as other taxes and assessinents on said premises.”

“Sec. 8, The phrase ‘tratticking in intoxicating liquors. as used in this act
means the buying or procuring and selling of intoxicating liquors otherwise
than upon prescription issued in good faith by reputable physicians in active
practice, or for exclusively known mechanical, pharmaceutical, or sacramental
purposes, but such phrase does not include the manufacture of intoxicating
liquors from the raw material, and the sale thereof at the manufactory, by
the manufacturer of the same in quantities of one gallon or more at any one
time.”

The contention of complainant is that this law, properly con-
strued, imposes no tax upon manufacturers of beer, whether resi-
dents or nonresidents of Ohio, but that under the construction placed
upon it by the taxing officers of Jefferson county, Ohio, it is sought
to subject the complainant to the tax prescribed by the law, and at
the same time to exempt the domestic manufacturers therefrom. 1
agree that this law does not impose a tax upon the manufacturers,
as such. It is directed against those who traffic in intoxicating
liquors, and have a place or places where the traffic is carried on.
The manufacturerers within and without the state may sell at the
manufactory, and ship to any part of the state of Ohio, and, I think,
may solicit orders for their goods in any part of the state, to be
shipped from the manufactory. But if they establish places within
the state, distinct from the manufactory, where their goods are to
be stored, for the purposes of sale and delivery, and such goods are
there sold and delivered, then they become traffickers, within the
meaning of the law, and are liable to pay the tax. Feitz v. State,
68 Wis. 538, 32 N. W, 763.

The only question to be determined is whether the facts agreed
upon show that the complainant has established a place in the city
of Steubenville, in the county of Jefferson, state of Ohio, where beer
is sold and delivered. The agreed statement shows that:

“Packages received by the said Bert Meyers at the railway station at
Steubenville, for which he has not received orders, or which he has not
already sold, are stored in a room on the ground floor of a cold-storage house
in said city of Steubenville, for which the Reymann Brewing Company pays
a regular monthly rental, and of which room the said brewing company has
the exclusive use and possession. The packages not delivered directly from
the railway station to purchasers are delivered from the said storage house
or room, upon orders solicited as aforesaid, and upon sales then and there
at said storage room made; * * * and in other instances such collections
are made by said agent, Bert Meyers, at the fime of sale and delivery at
said storage room. * * * The barrels and cases of beer described in the

bill were * * * placed in the storeroom above mentioned, and were to ‘be
there sold and delivered.”

And again:

“Said agent also makes sales of said packages at, and delivers the same
from, the place where stored at Steubenville.”

It is clear that complainant is a trafficker in intoxicating liquors,

having a place in the city of Steubenville, Jefferson county, Ohio,
where the traffic is carried on, within the meaning of the Dow law,
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and is liable to the tax prescribed by that law; and there is no dis-
crimination against the complainant, in favor of traffickers resident
within the state. The bill will be dismissed, at the costs of the com-
plainant.

HALL v. GAMBRILL et al.
(Circuit Court of Appeals, Fourth Circuit. February 8, 1899.)
No. 287,

it

. APPEAL—NECESSARY PARTIES—SEVERABLE INTERESTS.

Where an agent who made a contract for the sale of land on behalf
of the owner, on which sale, if valid, he was entitled to a commission,
joined with the purchaser in a suit to compel specific performance by the
vendor, their interests in the decree rendered are separate and distinct,
and either may appeal without joining the other.

. POWER T0 SBELL LAND—WHEN COUPLED WITH AN INTEREST—AGREEMENT

FOrR COMMISSIONS.

The fact that a power to sell land authorizes the agent to retain a per-
centage of the purchase money in payment for his services does not make
it a power coupled with an interest, as the interest of the agent is only
in the proceeds of the land arising from the execution of the power.

. PRINCIPAL AND AGENT—FRAUDULENT CONTRACT BY AGENT—SPECIFIC PER-
FORMANCE.

A court of equity will not enforce against an owner of land a contract
of sale made by his agent under authority given six years before, where
the land has greatly appreciated in value meantime, and the agent, with-
out advising his principal of such fact, made the sale for a price grossly
inadequate at the time, though within the terms of his original authority.

SAME—COMPENSATION OF AGENT.

Nor can the agent in such case enforce the agreement for compensa-
tion, the consideration for which was his undertaking to faithifully per-
form his duty to his principal.

. JURISDICTION OF FEDERAL COURT OF EQUITY—STATUTORY ATTACHMENT.

A federal court of equity has not jurisdiction of a proceeding for an

equitable attachment under a state statute.1
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Appeal from the Circuit Court of the United States for the District
of West Virginia.

This was a suit in equity by Cyrus Hall and Ray C. Coulter against
J. H. Gambrill and another for the specific enforcement of a contract
to convey land. From a decree dismissing the bill (88 Fed. 709), the
complainant Hall appeals.

W. W. Arnett (D. C. Casto énd V. B. Archer, on brief), for appellant.
Wm. G. Peterkin (Van Winkle & Ambler, on brief), for appellees.

Before GOFF, Circuit Judge, and PAUL and WADDILL, District
Judges.

PAUL, District Judge. This cause is here on appeal from a decree
of the United States circuit court for the district of West Virginia.

t For jurisdiction of federal courts of equity, see note to Barling v. Bank
of British North Ameriea, 1 C. C. A, 514.



