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In re BARLE.
(Circuit Court, E. D. Pennsylvania. February 27, 1809.)

Nuxoomn BANES—SALE OF COLLATERALS BY Rncmvmn—PownR oF CoURT TO
RDER.

The courts are not vested with any general supervisory or directing
power over the liquidation of insolvent national banks, and cannot order
or authorize a receiver to sell at private sale securities held by the bank
as pledgee, which do not come within the authority given by Rev. St. §
6234, to order the sale or compounding of bad or doubtful debts, or the
sale of real or personal property of the association.

This was a petition by George H. Earle, as receiver 6f the Chestnut
Street National Bank, for an order authorizing him to sell certain
collaterals.

Asa W. Waters and W. H. Addicks, for petitioner.

DALLAS, Circuit Judge. The prayer of the annexed petition is
for a decree authorizing the petitioner, as the receiver of a national
bank, to sell certain certificates of stock, which were held by the bank
as pledgee, and not as owner, at pmvate sale, “the proceeds thereof
to be applied by him to the part payment of said notes,” etc. The
authority to make such a decree is supposed to be conferred by sec-
tion 5234 of the Revised Statutes. But it is not. That section pro-
vides that a court of record of competent jurisdiction may make an
order to sell or compound bad or doubtful debts, or for sale of real
or personal property of the association. The order now asked is for
neither of these. It is obviously not for the sale or compounding of
a debt, and the property which it is contemplated to sell is not the
property of the association. No general advisory or directing power
is vested in the court. It is for the receiver, under the direction of
the comptroller, to collect all debts, dues, and claims belonging to the
bank, in accordance with the provisions of law. It is only when debts
are bad or doubtful, and it is deemed expedient to sell or compound
them, that the court can be called upon to make any order respecting
them.

The learned counsel of the petitioner have referred me to the cases
of Ellis v. Little, 27 Kan,, 707, and In re Third Nat. Bank, 4 Fed. 775.
I find nothing in either of them to lead me to doubt the correctness of
the views I have hastily expressed The petition is dismissed, with-

out prejudice. ‘
s — 4

CHICAGO, R. 1. & P. RY. CO. v. ST. JOSEPH UNION DEPOT CO.
(Circuit Court, W. D, Missouri, St. Joseph Division. January 31, 1898.)

1. JUDGMENT—EFFECT AS ADJUDICATION—SUIT O DIFFERENT CAUSE OF ACTION,

‘While a judgment i3 an absolute bar to a second suit between the par-

tles on the same cause of action as to all matters which were, or which

might have been, litigated in the suit, where the second suit is on a differ-

ent cause of action, a different rule applies, and the effect of the former

judgment as an estoppel is limited to matters which were actually liti-
gated and determined,
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2 JourtspicTiON OF FEDERAL COURTS—ENJOINING Surrs 18 THE STATE COURTS.
Under Rev. St. § 720, a federal court has no power to enjoin the main-
tenance of an action in a state court on the ground that it has in a former
action between the same parties adjudicated the questions involved,
where the state suit is on a different cause of action; the effect of the
federal judgment as an estoppel in such case being a matter of evidence
which the state court has the right to determine, its judgment, if it fails
to give due faith and credit to the federal judgment, being reviewable

by the supreine court of the United States.2

On Motion for Temporary Injunction.

Karnes, Holmes & Krauthoff, for plaintiff.
Spencer & Mossman, Frank Hagerman, and Willard P. Hall, for
defendant.

ADAMS, District Judge., 'This is a motion for a temporary in-
junction to restrain the defendant from prosecuting certain suits al-
ready instituted by it in the state court, and to restrain it from in-
stituting other suits alleged to be threatened by it. The facts, as
shown by the bili, exhibits, and affidavits filed, are substantially as
follows: The defendant claiming to have a cause of action against
the complainant for certain installments of rent due defendant for
use of its depot in St. Joseph for the months of May, June, July,
August, and September, 1897, amounting in the aggregate to $1,-
997.89 on the 18th day of December, 1897, instituted a suit in the
circuit court of Buchanan county to recover the same. At a later
date the defendant, claiming to have another cause of action against
complainant for like installments of rent due it for the use of its
depot by complainant for the months of October, November, and
December, 1897, aggregating the sum of $1,599.54 on the day
of January, 1898, instituted another suit in said circuit court of
Buchanan county for this last-named amount. The rent thus sued
for in each of said actions was, under the contract claimed by de-
fendant to create its right thereto, due and payable in monthly in-
stallments. It further appears from the bill and affidavit filed by
the defendant that the defendant has given out and now threatens
to continue to institute suits against the complainant for such rent
whenever the amount due reaches a sum near to, but not exceeding,
$2,000 (which would be every three or four months). Complainant
claims that, according to the true interpretation of divers contracts
and conveyances through which it claims a right to such rent, it is
not indebted to the defendant therefor at all; in other words, that
it has a sufficient defense to the suits 8o instituted and to such as are
so threatened. Among other defenses which it claims to have is
this: That in April, 1897, defendant instituted a suit against it in
the circuit court of Buchanan county for several installments of
said rent then alleged to be due and unpaid, predicating its right fo
recover upon the same grounds as are alleged in the two suits in-
stituted as first herein stated (which, for brevity’s sake, will here-
after be called “state suits”); that said suit, which will hereafter be
called the “federal suit” was duly removed to this court, and upon a

A 1 9% to enjoining suits in state courts, see note to Garner v. Bank, 16 C. C.
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trial upon its merits was, prior to the institution of the state suits,
adjudged in favor of complalmnt This judgment, complamant
claims, is a conclusive estoppel, upon the prmmple of res adjudicata,
of defendant’s right to rent as sued for in the state sults and as
threatened to be sued for in the future.

Complainant contends that the judgment of this court 8o rendercd
is res adjudicata of the questions involved in the state suits, and
that for this reason this court ought to enjoin the further prosecu-
tion of the state suits. The defendant, on the other hand, claims
that by the exhibits and affidavits presented on this motion it ap-
pears that the state suits now sought to be enjoined are different
in their causes of action, and raise different issues, from those in-
volved in the federal suit so decided in this court, and that, there-
fore, such suit is not res adjudicata of the state suits. It is not
claimed by complainant’s counsel that the causes of action attempted
to be litigated in the state suits are either of them for the same
cause of action as that litigated and determined in the federal suit.
The most that is claimed is that the right of the parties was so fixed
in the federal suit that any other cause of action depending upon a
consideration of the same facts is barred thereby. Such being the
facts, it is clear that the judgment in the federal suit is not an ab-
solute bar to recovery in the two state suits. It operates as an es-
toppel only concerning those matters in issue, or points controverted,
upon the determination of which the judgment was rendered. Mr
Justice Field, speaking for the supreme court of the United States
in Cromwell v. Sac Co., 94 U. 8. 353, says:

“In all cases where it is sought to apply the ‘estoppel of a judgment ren-
dered upon one cause of action to matters arising in a suit upon a different
cause of action, the inquiry must always be made as to the point or question
actually lltxvated and determined in the original, action; not what might have
been thus litigated and detelmmed Only upon such matters is the judgment
conclusive in another action.” |

The federal suit was for the rent of the depot for certain months.
If an action were subsequently brought by the same party for the
rent of the depot for the same months, the former judgment would
constitute an absolute bar to such prosecution. It would be a “fi-
nality upon that cause of action concluding parties, and those in
privity with them, not only as to every matter which was offered
and received to sustain or defeat the claim or demand, but as to any
other admissible matter which might have been offered for that pur-
pose.” 2 Black, Judgm. § 506. If, on the other hand, an action be
subsequently brought, like the state suits now in question, seeking
recovery of rent for different months, a different effect is given to
the former judgment. Its effect and extent as an estoppel must de-
pend upon a consideration and determination of the similarity of the
issues actually tried, and this involves a consideration of the record
on which the judgment in the first casé was rendered, and a com-
parison thereof with the issues presented in the subsequent cases.
For these reasons, a judgment pleaded as res adjudicata.in a suit
upon a different cause of action, involving a contest as to its force
and effect, must be brought to the attention of the court in the form
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of evidence. 2 Black, Judgm. § 506; 1 Herm. Estop. Res. Jud. §
106; Cromwell v. Sac. Co., 94 U. 8. 351. Its force and effect are
essentially evidential.

Such being the case, is complainant entitled to an injunction stay-
ing the prosecution of these state suits? Section 720, Rev. St. U.
8., is as follows:

“The writ of injunction shall not be granted by any court of the United
States to stay proceedings in any court of a state, except in the cases where

an injunction may be authorized by any law relating to proceedings in bank-
ruptey.”

It is settled by repeated adjudications of the supreme court that
this section does not apply to such proceedings in state courts as are
instituted for the purpose of hindering or obstructing the federal
court in the proper exercise of jurisdiction already acquired by it.
French v. Hay, 22 Wall. 250; Dietzsch v. Huidekoper, 103 U. S. 494.
In these cases, and in others to which my attention has been called,
the court treats the bill as ancillary to the suit of which it first ac-
quired jurisdiction, and in which it rendered a judgment, or pro-
nounced a decree, and awards an injunction to make effectual such
judgment or decree; otherwise, the state courts might attack and
entirely annul the judgment of the federal court, and take away from
suitors the substantial fruits of a victory achieved. In order, there-
fore, to enforce its own jurisdiction, and afford the full relief ad-
judged by it to suitors, the federal courts may award an injunetion
against proceedings in a state court, notwithstanding the prohibi-
tion of section 720. In other words, section 720, when properly con-
strued in the light of other acts of congress conferring jurisdiction
upon federal courts, has no application to such proceeding. Accord-
ingly, I believe that an injunction could and should be granted to
complainant, if the defendant were attempting, by the use of state
courts, to prevent the enforcement of the judgment rendered in the
federal suit. The federal court had full jurisdiction over the par-
ties in that cause, and adjudged the controversy between them. Its
process should go accordingly, and any interference with it should
be rigorously stayed by the strong arm of its chancellors.

But does the principle which warrants injunctive relief in such
case apply to suits of the character of the state suits now under
consideration? As already stated, the causes of action sued on in
the state suits are each for installments of rent for the use of the
depot, accrued since those which were the subject of the federal suit.
Not only so, but a comparison of the pleadings in these cases dis-
closes that the defendant plants itself on a different contract, at
least one alleged to have been made at a different time than that
relied upon in the federal suit. Manifestly, then, the judgment in
the federal suit is not, and cannot be, an absolute bar. It is an es-
toppel only in so far as the points or questions actually litigated
and determined in it are the same as those which arise in the state
suits. The existence and extent of the estoppel, if any, must, there-
fore, be determined by evidence; that is, by the record and proceed-
ings in the former suit. The limitation upon the operation of sec-
tion 720, supra, created by judicial interpretation and construction,
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as already seen, solely for the purpose of protecting and conserving
the jurisdiction of the federal courts in appropriate cases, cannot,
in my opinion, be extended so as to vest in the federal judiciary the
power to grant an injunction in violation of the express language of
the section, for the purpose of placing its own interpretation upon
the force and effect of evidence which may be offered as a defense
to another suit on a cause of action different from that in which it
rendered the judgment. Dial v. Reynolds, 96 U. 8. 340; Sargent v.
Helton, 115 U. 8. 348, 6 Sup. Ct. 78.

Again, it i8 not necessary to exercise the jurisdiction now invoked
in order to secure to the complainant the full benefit of the consti-
tutional provision requiring full faith and credit to be given in each
state to the public acts, records, and judicial proceedings of every
other state. It is familiar doctrine that this constitutional provi-
sion requires full faith and credit to be given in each state to the
judicial proceedings of federal courts, as well as courts of the state.
Therefore, when the state suits now under consideration shall be
brought on for trial, it will be the duty of the state court to give
full faith and credit to the judgment of this court rendered in the
federal suit; and whether such due effect be given to the judgment
of this court will be a federal question, and, if decided against the
complainant in this case, may be taken to the supreme court of the
United States on a writ of error. Crescent City Live-Stock Co. v.
Butchers’ Union Slaughter-House Co., 120 U. 8. 141, 7 Sup. Ct. 472.

For the foregoing reasons, I am of the opinion that the complain-
ant is not entitled to a temporary injunction to restrain the prosecu-
tion of the two cases already instituted against it in the circuit court
of Buchanan county, as prayed for in its bill, :

By agreement of the parties the other question presented by the
pending motion will be disposed of on final hearing.

FREXNCH et al. v. UNION PAC. RY. CO. et al.
(Circuit Court, 8. D. New York. February 22, 1899.)

REOCEIVERS — SUIT AGAINST IN ANOTHER JURISDICTION — Power oF COURT TO
CONTROL ACTION.

A court has no jurisdiction in a suit by a ereditor of an insolvent corpo-
ration against receivers appointed by another court, though the suit is
brought by leave of such court, to compel the receivers to pursue any
particular course for the recovery of property or assets of the corporation,
nor to control them in the management of the property, as such matters
belong exclusively to the court, and in the cause in which they were ap-
pointed.t: . .

This was a suit in equity by Josiah B. French and others against
the Union Pacific Railway Company, its receivers, and others.
Heard on demurrer of the receivers to the bill,

George H. Yeaman, for plaintiffs,

Artemas H. Holmes, for defendants.

1 As to suits by and against receivers of federal courts, see note to Plow
‘Works v. Finks, 26 C. C. A. 49.



