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TEXAS CONSOLo COMPRESS & MANUFACTURING ASS'N T. STORROW
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(Circuit Court of Appeals, Fifth Circuit. February 21, 1899.)
No. 793-

L CIRCUIT COURT OF ApPEALS-RIGHT OF ApPEAL.
An appeal may be taken to the circuit court of appeals from an order

appointing a receiver for a corporation, and granting an injunction re-
straining its officers from Interfering with him.

I. SAME-QUESTIONS PRESENTED FOR REVIEW.
An appeal to the circuit court of appeals from an order appointing a

receiver for a corporation, and enjoining its officers from interfering with
him, carries up the enUre order and merits of the case for review.

&. CORPORATIONS-INSOLVENCY-RECEIVERS-ApPOINTMENT-PREFEURED STOCK-
HOJ.DERs-RIGH'l' TO ApPLY.
Preferred stockholders of a corporation are not entitled to the appoint-

ment of a receiver pending an action for its dissolution, etc., In the ab-
sence of a clear showing that it Is insolvent, and that Its affairs have
been, and are likely to be, mismanaged, to the detriment of stockholders
and creditors.

" SAME.In the absence of statutory authority, a court of equity should not
appoint a receiver, with a view to the dissolution of a corporation, at the
instance of a stockholder, unless the corporation is insolvent, or its
affairs are being fraudulently mismanaged.

Ii. 8A:J:E-ApPLICATION BY CREDITOR.
In United States courts a creditor of a corporation, whose claim has

neither been reduced to judgment nor admitted, has no standing in
equity to apply for the appointment of a. receiver therefor, though the
cOIporation Is insolvent.

Appeal fl'om the Circuit Court of the United States for the Eastern
District of Texas.
This case was before the court at its last term, and W811 declded May 17,

1898. A statement of the facts up to that date, together with the opinion
of the court, will be found in 31 C. C. A. 139, 87 Fed. 612. On a return of the
case to the clrcuit court the complainants filed a supplemental bill, and there-
upon renewed tlieir motion for a receiver. In addition to the matters which
had been alleged in the several pleadings before the court on first appeal,
the supplemental blll contains, in substance, the following allegations:
(1) 'l'hat on the 3d day of July, 1897, while this suit was pending, the

board of directors, contrary to the rights of preferred shareholders, and with-
out authority in fact or law, authorized the president and secretary and
treasurer '!o sell and dispose of the press at Bowie, and said press was then
and there sold for $15,000 to the EI Reno Compress & Storage Company, a
foreign corporation doing business in Oklahoma territory, and said El Reno
Company removed the property beyond the jurisdiction of this court. The
terms of sale were $7,500 cash, and a note for $7,500, which note was dis-
counted, and sold for $7,000 cash; the total sum realized being $14,500. That
complainants were thus deprived of their rights in said press, and a portion
of the assets In which they have an interest were unlawfully dissipated.
That when this press was sold and removed, it was heid under a lease, or
claim of lease, by a party at Bowie; and because same was removed Baid
party has instituted suit against the defendant company in the district court
of Montague county, claiming a large amount of damages for breach of said
lease contract, which suit is undetermined.
(2) That in May, 1897, it was ascertained that the net profits from the

business for the current year 1896-97 was sufficient to pay the dividend which
:ought to be paid upon preferred stock; and said dividend which ought to have
been declared, to wit, the sum of $21,000, then and there became a charge

;& Rehearing denied 14, 1899.
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upon. the net earnings of said association, not only for the current year
1896-97, but upon all the previollS net earnings of said association.
(3) That at the annual meeting ofstpckholders in May, 1898, it was shown

by of the president that the sum of $6U,93H.09 had been expended in
bettermpnts and extraordinary improvements, which should have been ap-
propriated as dividends, and which, in fact, represented net earnings which
might have been paid as dividends upon the preferred stock. That, in addi-
tion to this amount, the defendant had purchased additional ground, to wit,
several lots in Tyler, and paid for the same out of the net earnings.
(4) That the entire compress plant at Greenville has been rebuilt out of

the net earnings and money received ,from insurance, which insurance and
net earnings should have been applied to and paid upon the claim of the
preferred shareholders, the preferred stock having, by the terms of their
contract, a lien upon said insurance money; and, the same having been di-
verted and spent in the erection of the new plant, the preferred shareholders
are entitled to have their lien fixed upon said plant
(5) That since the original and amended blils were filed, H. H. Rowland,

who was mana.ger, and J. D. Moody, who was secretary and treasurer, charged
in the previous pleadings to be controlling spirits in the conduct and man-
agement of defendant's affairs, had resigned their positions, and pretended
to have sold out and disposed of all interests in the company. That a certain
pretended sale (described in the pleadings) was made to one J. E. Tucker, a
kinsman of Moody, by which the control of the company was transfelTPd to
Tucker. But, while the stock appears in Tucker's name, it is in fact and in
truth the property of )!oody, Howland, and Clark, merely being held in trust
for said parties by Tucker, because said parties are notoriously insolvent.
and cannot hold said stock in their own names, and because said parties are
charged to be responsible for the conditions of said defendant association,
and not proper parties to control the same. That'rucker, moved and directed
by said parties, at said annual meeting in 18()S elected certain friends and
relatives as directors and officers, who have no substantial interest in the
property, but who are and will be guided in their management by the wishes
of Tucker, who is acting for Moody, Rowland, and Clark, as aforesaid. That
'rucker was elected as president, and J. G. Blaine, who resides at Taylor, Tex.,
also a relative of J. D. )!oody, was elected secretary and treasurer. 'rhat
in the early part of 1898, on several occasions, and at several different timps
and places, H. H. Rowland, pretending to act in bphalf of his brother, B. \Y.
Rowland, attempted to purchase the preferred stock belonging to complain-
ants at a nominal value, said Rowland stating to complainants' attorney that
his brother had acquired the stock belonging to the International & Great
Northern Railway, and would have the majority of all the common stock in
said association when the annual meeting should occur; and that John M.
Duncan, who was prpsidpnt, and Claud Wiley, who was secretary and treas-
urer, would be ousted, and new officers would be elected, such officers to be
suggested by his said brother. That at the meeting in 1898 said officers were
ousted, and J. E. Tucker elected the directors and officers, he being made
president, and Blaine secretary, as aforesaid.
(U) That at said annual meeting, May 10, 1898, a resolution was adoptpd

by which the common stock authorized the directors within six months from
that date to issue 6 per cent. bonds, with a first mortgage upon the property
of the association, to take up all the preferred stock at its face value, but
making no provision for the accumulated dividend; and this, too, notwith-
standing at a previous meeting in May, 1897, it had been ascertained that
the total value of all the property was $240,000, and there was a floating; debt
of about $50,000, leaving the net value less than $200,000, and there was
preferred stock then outstanding amounting to $310,000; and in said mpeting;
of May, 1897, it was the opinion of the stockholders and directors that the
corporation ought to be wound! up and disintegrated. 'l'hat tllpre was then
an accumulated dividend, which was a charge upon the net earnings. of
$126,000, which dividend was constantly increasing, while the propprtips wpre
depreciating and decrpasing; in value. That two of the presses. Dublin and
BOWie, are out of the association, the former destroyed by fire, and thp lath'r
sold, and removed out of the state. Two of the other presses, to wit, Mal',
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shall and Gatesville, cannot be operated without loss, and another of the
presses, to wit, the one at Greenville, is badly worn, and a new and powerful
press is being built, which, by reason of local influence and difference in
physical condition, will make it impossible for the Greenville press to be op-
erated at a profit. That there are only three presses left in the association
capable of maldng money, to wit, Corsicana, 'l'yler, and }It. Pleasant. That
all the assets of the defendant will not now exceed $200,000, and the liabili-
ties are over $36,000 (complainants believe are over $50,(00), and, after deduct-
ing the floating deht, the net value of all the property will not exceed $150,000.
Since May 4, 1897, when seven presses were in the association, valued at
$240,000, the annual report of operations for 1897-98 has been made, which
shows gross earnings $56,620.34; and, in addition to this, the Bowie press
had been sold for $15,000. Nevertheless, after paying out all money on hand
except $10,000, there was a floating debt of oYer $3G,000.
The defendant below filed answers, on the original order to show cause,

to the bill and intervening bills, and before the hearing on the last applica-
tion for a receiver the defendant filed a supplemental answer. In these
pleadings the defendant directly and specifically denied every material alle-
gation in the bills of complainants, and alleged what was claimed to be the
truth as to each of the complainants' charges relating to the management of
the affairs of the defendant company. 'fhe original answer is verified by the
affidavits of the president, vice president, and treasurer of the defendant
company, and the supplemental answer by the affidavits of .T. E. Tucker,
president, and .Tohn :\1. Duncan. The defendant denied specifically all allega-
tions of the complainants as to net earnings applicable to the payment of
guarantied dividends on the preferred stock, and specifically denied that the
defendant company was insolvent. Voluminous exhibits and affidavits were
submitted on both sides, a speciJic analysis of whieh is not uecessary at this
time. On the hearing of a rule to show- cause why a receiver and auditor
should not be appointed as prayed for, the circuit court entered an order
appointing a receiver, the material portions of which are as follows: "Upon
reading and considering the verified bills in this cause, together with the
answers of ddendant and the evidenee adduced on motion of eounsel for the
complainant, the defendant having been duly notified, and appearing by its
counsel, it is ordered hy the court that L. A. Pires, of Dallas, in the state
of Texas, be, and he is hereby, appointed receiver of this court of all and
singular the property, assets, rights, and franchises of the Tpxas ConsoliJatetl
Compress & Manufacturing Association of every dpseription, wherever sit-
uated, and all money, elaims in action, eredits, bonds, stoe-ks, leasehold in-
terests, or operating contracts, and all othpr assets of every kind, and all other
propprty, real, personal, or mixer}, held or posspssed by said association; to
have and to hoW the same as offiC'pr of, al\(} under the order and directions
of, this court. The said recpiver is hereby authorized and directpd to talw
possession of all and singular the propprty above and to continue
the business of said association. And the said Texas Consolidated Compress
& Manufacturing Association, and each and evpry of its otticers, direetors,
agents, and employes, are hereby required and commandpd forthwith to
turn over and deliver to such recpiver, or his duly-constituted representative,
any and all books of accounts, vouchers, papers, deeds, leases, contracts,
bills, accounts, mouey, or other property in his or their hands, or under his
01' their control; and they are hereby commanded and requirpd to obey and
conform to sueh orders as may be given tht'm from time to time by the said
receiver, or his duly-constituted representative, in conducting the said busi-
ness and in discharging his duty as such receiver; and they and each of
them are herpby enjoined from interfering in any way whatever with the pos-
session or mallagpment of any part of the business or property over which
said receiver is so appointed, or from in any way preventing or speking to
prevent the discharge of his duties as sueh receivpr. Said ree-eiver is hereby
fUlly authorized to continue the business of said association, and manage all
its property, at his discretion, in such manner as will, in his judgment. pro-
duce the most satisfactory results, and to collect and receive all income there-
from, and all debts due said association of every kind, and for such pur'pose
he is hereby investpd with full power, at his discretion, to employ and dis-
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charge and fix the compensation of all such agents and as may be
required for the proper discharge of the duties of his trust."
The defendant company, claiming the order to be an Interlocutory one

granting an Injunction, sued out this appeal, assigning some twenty-one errors,
all attacking the order as not justified under the pleadings and evldence.
The second, third, seventh, twelfth, and thirteenth assignments need only
be recited, and they are as follows: "(2).All of the allegations In complainants'
intervening bills, and amendments and supplements thereto, alleging diver-
sion of net earnlngs Into repairs, renewals, and betterments, having been
fUlly met on the part of defendant by uncontradicted proof that all such
repairs, renewals, and betterments were proper and necessary to the con-
tinued and efficient operation of the property, were made at a reasonable
cost, openly and fairly, by the board of directors, In the exercise of an honest
discretion, and with the knowledge and acquiescence of defendant's stock-
holders, and upon their ratification and approval, and neither complainants
nor either of the interveners offering any proof whatever In support of their
bills upon this point, the court erred In making and entering said order and
decree granting said Injunctions and receiver. (3) Defendant's answers and
proofs conclusively showing that there had been no net earnings properly
distributable as dividends to the preferred stockholders for any of the years
for which complainants claim dividends, and that the stockholders and direct-
ory of defendant, In the exercise of a reasonable and honest discretion, had
made all the repairs, Improvements, and renewals complained of from earn-
ings of defendant, and had further used such earnings in the payment of the
valid indebtedness of defendant, and that defendant, through all these years
for which dividends are claimed, was largely indebted on claims having prior-
ity over those of stockholders, and such payments for repairs, renewals,
and Improvements and on indebtedness leaving no surplus with which to
pay dividends, and complainants offering no proof whatever to sustain their
allegations on these points, the court erred In making and entering the afore-
said order granting injunctions and appointing a receiver." "(7) Because the
pleadings and uncontradicted proof show that defendant was not insolvent,
the court erred in the making and entering of said order and decree granting
said Injunctions and receiver." "(12) Because it appears from the proofs on
said heating that the holders of a large majority of both the preferred and
common stock protest against the appointment of a receiver, Indorsed the man-
agement of defendant, and wish the corporation to continue In the conduct and
management of Its own affairs, the court erred in granting said injunction, and
in appointing said receiver. (13) Because the preferred stock certificates,
the resolutions and by-laws under and in pursuance of which they were issued,
constitute their holders only stockholders, and not creditors of defendant as
to the face of their stock, and there being full proof on the part of defendant
that there were no earnings properly distributable as dividends on the pre-
ferred stock, the court erred in granting said injunctions and receiver."
The appellees filed in this court a motion to dismiss the appeal, on the

ground that the order sought to be reviewed is an order appointing a receiver,
and not a distinct order granting or continuing an injunction; that part of
the order claimed to be an injunction being merely incidental to the order
appointing a receiver, and not the sole or principal part of said order or decree.
John M. Duncan and J. M. McCormick, for appellant.
W. S. Herndon, Ben B. Cain, and W. Frank Knox, for appellees.
Before PARDEE and McCORMICK, Circuit Judges, and SWAYNE,

District Judge.

fAlter stating the case as above, the opinion of the court was deliv-
ered by PARDEE, Circuit Judge.
The first question to be passed upon is the motion to dismiss

the appeal. The order appealed from was granted on an order to the
defendant to show cause, if any it could, why a receiver and auditor
should not be appointed as prayed forj and, as set forth in the state-
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ment of facts, it is directed mainly, if not entirely, to the appointment
of a receiver. The only-in terms-injunctive feature contained in
the order is a paragraph to the effect that they, and each of them
(that is, the defendant company and its officers), are enjoined from
interfering in any way whatever with the possession or management
of any part of the business or property over whieh said receiver is
appointed, or from in any way preventing, or seeking to prevent, the
discharge of his duties as such receiver. There is strong reason to
hold that this provision is surplusage. An inhibition to the company
and its oftkers, as well as to all otl1('r persons, to interfere, neces-
sarily results from the order appointing the receiver. Any person con-
nected with the company, or independent of the same, who interferes
with the possesRion of a receiver appointed by the court, or hinders
him in the diseharge of his duties, is amenable to process for con-
tempt, whether such inhibition is contained in the order appointing
the receiver or not. If, after making the above order, the trial court
had entered. or if this court now should enter, an order in terms set-
ting aside only the appointment of the receiver, all the other parts
of the original order would immediately and without specific mention
disappear, and cease to have any force.
In Highland Ave. & B. R. Co. v. Columbia Equipment Co., lG8 U. S.

G27, 18 Sup. Ct. 240, the supreme court held that an order appointing
a receiver, and containing no distinctive injunctive features, was not
appealable. After quoting the section of the act creating the circuit
courts of appeals (2G Stat. 517, as amended 28 Stat. (j(6), the court
says (page 6BO, 1G8 U. S., and page 241, 18 Sup. Ct.):
"Under this sf,ction it has been decided that, when an appeal is taken from

an interlocutory (Jl'(ler or decree grauting or dissolving an injunction, the
whole of such interlo<.:utory order or decree is before the court of appeals for
review, and not simply that part which grants or dissolves the injunction;
nnu that on the IlParing in the court of appeals that court may consider and
decide tlle case upon its merits. Smith v. Iron "Yorks, lOti n. S. ti18, 17 Snp.
et. 407; In re Tampa Suburban H. Co., IG8 U. S. 58:3, 18 Sup. Ct. 177. But
<;acll of those cases proceed cd upon tbe fact that there was a distinct order

continning, or dissolving an injunction. In the case at bar there
is no su<.:h order. It is true, follOWing the order of appointment, there is a
direction to the defendant, its officers, directors, and agents, to turn over to
Campbell the property of which he is appointed receiver; but that is only
incidental and ancillary to the receivership. This is obVious, for, if the
eourt subsequently entered an order in terms setting aside only the appoint-
ment of the receiver, all the other pnl'ts of the original order would immedi-
ately and without specific mention l;;mppear, and cease to have any force.
Indeed, the mere appointment of a receiver carries with it the duty on his
part of taking possession, and the further duty of those in possession of yield-
ing such possession. So that while, as a part of an order appointing a re-
ceiver, there is something in the nature of a mandatory injunction,-that is,
a command to the receiver to take, and to the defendant to surrender, pos-
session,-yet such command is not technically and strictly an order or injunc-
tion."
In Be Tampa Submban R. Co., referred to above, which is relied

upon to maintain the appeal in this case, it is stated in the headnotes
that: "·Where, as in this case, an OI'der is made by a circuit court,
appointing a receiver, and granting an injunction against interfering
with his management of the property confided to him, an appeal rna)'
be taken to the circuit court of appeals, carrying up the entire order."
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An examination of the facts in tliat case will sbowthaf there was a
preliminary order of injunction issued before the appointment of a
receiver, and that such preliminary order of injunction was continued
at the time the receiver was appointed; and that the order appoint-
ing a receiver contained a provision "enjoining the officers, directors,
and agents of the defendant companies from interfering in any man-
ner whatever with the possession and management of any part of the
property over which the receiver is hereby appointed, or from inter-
fering in any way to prevent the discharge of the duties of such re-
ceiver," language nearly identical with the order appointing a receiver
in the present case. In the opinion of Mr. Justice Fuller it is stated
that a review was sought of two interlocutory orders,-one a prelim-
inary restrainrug order, and the other appointing a receiver, and
continuing the injunction, in aid of the receivership; and he says:
"By the seventh section of the jUdiciary act of March 3, 1891. c. 517 (26

Stat. 826, 828), as amended by the act of February 18, 1895, c. 96 (28 Stat.
6(6), it Is provided: 'Thllt Where, upon a hearing In equity, In a district court
or a circuit court, an Injunction shall be granted, continued, refused or dis-
solved by an Interlocutory order or decree or an application to dissolve an
Injunction shall be refused In a case In which an appeal from a final decree
may be taken under the provisions of this act to the circuit court of appeals,
an appeal may be taken from such Interlocutory order or decree granting,
continuing, refusing, dissolving, or refusing to dissolve an Injunction to the
circuit court of appeals.' The suit In which the orders complained of were
entered Is one In which an appeal from a final decree might be taken to the
circuit court of appeals. and this even though the question of the jurisdiction
()f the circuit court was Involved. U. S. v. Jahn, 155 U. S. 109, 15 Sup. Ct.
39. An appeal to the clrcult court of appeals might, therefore, have been taken
from these orders, or from an order refusing to set them aside and dissolve
the Injunction. We are not called on to say that an appeal would lie from
an order simply appointing a receiver, but, where the order also grants an
injunction, the appeal provided for may be taken, and carries up the entire
order, and the case may, Indeed, on occasion, be considered and decided on Its
merits. Smith v. Iron Works, 165 U. S. 518, 17 Sup. Ct. 407."

Considering these cases adjudged in the supreme court, I entertain
grave doubts as to whether an appeal will lie in the instant case;
but the majority of the court are of opinion that the appeal is war·
ranted by the decision in Re Tampa Suburban R. Co., supra. The
motion to dismiss the appeal is therefore denied.
Upon an appeal from an interlocutory order containing an injunc-

tion the circuit court of appeals may consider and decide upon the
propriety of the entire order, and even upon the merits of the case.
See Smith v. Iron Works, 165 U. S. 518, 17 Sup. Ct. 407. This case
was before the court at the last term on appeal from a tinal decree
dismissing the complainants' original bill for want of equity, and in
that case (31 C. C. A. 139, 87 Fed. 612,616) Judge Swayne, delivering
the opinion of the court, said:
"The bill alleges, and the demurrer admits, that during the tIme In ques-

tion the association had earned sufficient net profits from the operation ot
the compresses to pay the 6 per cent. dividend on Its preferred stock. It also
states that the said association wrongfully and Willfully diverted the net
profits earned by It, and has used and appropriated the same In divers and
8undry ways, for the purpose of deprIving the complainants of their divi-
dends, and of destroying the value of the preferred stock; and this was done
by the majority ot holders of the common stock, In fraud of the rights of
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complainants. While it has been determined that the claim of the holder&
of the preferred stock against the corporation is not strictly a debt, but is
contiugent upon the existence of suffident net profits to pay, it is evident
that preferred stock is only a security for a loan, upon which a certain and
definite interest was to be paid while the corporation existed, and the full
amount thereof returned to the lender when it was dissolved. before the
holders of the common stock should receive anything. The preferred stock-
holder has no vote or voice in the management of the corporation. He pos-
sessed none of the rights of a common stockholder as such, and about the
only difference between him and the ordinary lender of money was that he
was not to receive his interest unless there were sufficient net profits to pay
the same. Therefore, so far as the face value of the preferred stock is con-
cerned, it is in the nature of a debt against the eorporation, and the interest
thereon becomes a debt as soon as it can be shown that there were profits
wherewith to pay it, and becomes a lien prior to the rights of the holders of
common stock upon the net earnings, if there were sueh, for the amount of
the dividend, and can be allowed wherever invested by the company. This
contention is further maintained by the fact that the company reserved the
right to issue, in lieu of the preferred stock, first mortgage bonds, bearing
interest at the rate of 6 per cent. per annum, secured by a mortgage upon
all the compresses of the association; thus making this loan represented by
the preferred stock payable at any time upon the will of the corporation. The
other allegations in complainants' bill in regard to jUdgments; the insol-
vency of the corporation; 'that it could not be operated as a going concern
with profit, and ought to be disintegrated, and the assets divided, and that
part of the property had been sold without authority; that their right to have
a dividend declared on their stock had been neglected and refused; that their
right to receive the full face value thereof had been denied by the corpora-
tion,'-are matters that can only be investigated and determined by a court
of equity. The investigations of the amount of the net income, and the proper
disposition thereof, tbe marshaling of assets, the priority of liens, and the
foreclosure of same, as well as the prayer for injunction and receiver pen-
dente lite, are propel' matters for the consideration of the chancellor, and
cannot be proceeded with in a court of law. 'l'be case made by the bill, if
sustained by proof, would undoulJtedly entitle complainants to relief."

While holding that the original bill, if maintained, showed equities
justifying the interference of the court, OUI' former decision did not
undertake to point out particular remedies; but from what was said
it is easy to see that there might result an accounting to ascertain
if there had been net earnings to such an extent as to warrant the
payment of dividends upon the preferred stock, and also that, if cer-
tain contemplated acts of mismanagement were insisted upon, an
injunction might be issued; but from nothing contained in the opin-
ion does it follow that, if the matters alleged in the original bill should
be established, the complainants would be entitled pendente lite to
have the entire management of the company's business and property
taken out of the hands of its board of directors by the appointment
of a receiver; certainly not unless it should also be clearly shown
that the company was inSOlvent, and that its affairs had been, and
were likely to be, mismanaged, to the great detriment of the stock-
holders and creditors. On the case in the present transcript it is
an open question with us whether the affairs of the company have
lately been managed well or ill, but it does appear that nearly all the
holders of preferred stock are also' large holders of common stock,
and that a large majority of both, the common and the preferred, in-
dorse and approve the management of the company's affairs since
1893, have confidence in the present board of directors and its pur·
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poses, and strongly oppose the of a receiver. Whether
the ?ompany is depeool:l: upon whether or not its past net
earnmgs have been such as to require a dividend on the preferred
stock for the years 1893 to 1898, inclusive, in which event the debts
due for dividends onsnch preferred stock, added to the conceded out-
standing indebtedness, would probably exceed in amount the value
of all the company's property. The test suggested by counsel for
appellees, that the preferred stock and the guarantied dividends ac-
cruing since 1892 amount to a sum largely in excess of the value of
all the company's property, and that, in fact, the common stock has no
interest Whatever in the company's property, is not the correct test
to apply, for, as a matter of fact, at no time since the company was
organized has the value of its property been equal to the amount of
the preferred stock. Viewing the complainants below (appellees here)
as stockholders applying for a receiver, the case made does not show
that the company is insolvent in any such sense as will allow a stock-
holder to maintain a suit for the dissolution of the corporation, and
the winding up of its affairs. Unless the corporation is insolvent, or
its affairs are being fraudulently mismanaged by its officers in author-
ity, to the detriment of creditors or stockholders, a court of equity
ougp.t not, at the instance of a stockholder, in the absence of statutory
authority, to interfere to .appoint a receiver, with a view to the wind-
ing up of the affairs of the corporation. 80 far, then, as the present
suit is one brought by stockholders of a corporation for the protec-
tion of its assets and the liquidation of its affairs, no proper case is
presented for the appointment of a receiver. The complainants, as
creditors, have no equity authorizing them to apply for and obtain the
appointment of a receiver, for the simple reason that their claims
against the corporation have not been liquidated by decree or judg-
ment, and are denied as existing, exigible debts. It is not necessary
to cite authorities to the effect that in the courts of the United States
a creditor who has no iien, and whose demand has neither been ad-
judicated nor admitted; has no standing in equity for the appointment
of a receiver of his debtor's property, even if the debtor be insolvent.
A discussion of the pleadings and evidence in the record on all the
points argued by the very able counsel at the bar and by brief would
extend this opinion to great length, and would, in our view of the
case, be unnecessary. In our opinion, the case shown does not war-
rant the appointment of a receiver in the interest of either creditors
or stockholders. If the complainants have an accounting as to the
net earnings from 1893 to' 1898, inclusive, and are allOwed injunc-
tions against any fraudulent or ultra vires acts proposed by the man-
agement of the company, their rights will be fully protected, at least
up to such time as they can show to the court adjudicated demands
entitling them to payment, and, failing that, to the liquidation of the
corporation as insolvent.
Tbe order appealed from is reversed, and the case is remanded, with

instructions to discharge the receiver, pass his accounts, and there-
after proceed in conformity with the views herein expressed, and as
equity may' require.
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BARTOL v. WALTOK & WHANN CO.et al.
(Circuit Court, D. Delaware. February 17, 1899.)

No. 169.
1. CORPORATIONS-COKTRACT OF SUBSCRIPTION TO STOCK-SUTT TO RESCIND FOR

FRAUD.
In a suit by a stockholder for the rescission of his contract of sub-

scription, on the ground of fraud inducing the same, the bill must set
out specifically the facts which constitute the fraud relied upon.

2. SAME-MrsHEPHESENTATTONS.
To authorize the rescission of a subscription to stock, as having been

induced by misrepresentations, it must be alleged and proved that there
was a false statement of facts, made with a fraudulent intent, and which
was relied on.

3. SAME.
The setting forth, in a prospectus of a corporation. of plans which

would require that the whole amount of a proposed issue of preferred
stock should be subscribed and paid for, is not a representation, to one
subscribing to such stock, that none will be issued until it is all taken,
nor of any existing fact which would invalidate the contract of sub-
scription if all the stock is not taken; nor will an untrue statement by
the officers that it is all taken, made after a subscriber's stock is issued,
affect the validity of his subscription.

4. OF FRAUD-LACHES.
A stockholder who, over two years after he became such, and after

the corporation has become insolvent, brings suit for the rescission of
his contract of subscription, 011 the ground that it was induced by fraud,
must show that he acted with diligellce after he discovered the fraud,
and that it was such discovery, and not the failure of the enterprise,
that impelled his action.

This is a suit in equity by Henry W. Bartol, indiYidually and as
trustee, against the Walton & \Vhann Company, a corporation, and
James P. \Vinchester and Francis N. Buck, as receivers of said com-
pany, for the rescission of a contract of subs,cription to the stock of the
defendant company.
Charles G. Rumford and James W. l\l. Newlin, for complainant.
Lewis C. Vandegrift and Arthur W. Spruance, for defendants.

DALLAS, Circuit Judge. On June 27, 1892, the complainant pur-
chased, in his own right, 100 shares, and, as trustee, 10 shares, of the
preferred stock of the 'Walton & vVhann Company, a Delaware cor-
poration, party defendant. About three months prior to this pur-
chase a prospectus had been issued by a firm of bankers, who were the
agents of the Walton & "'nann Company in that behalf. The bill
charges that:
"This prospectus, for the purpose of fraudulently inducing your orator and

others to buy the preferred stock of the 'Walton & Whann Company, made
certain material representations as to the financial condition of the Walton
& 'Whann Company, which your orator has since discovered to have been
false, and which he charges were then known by the officers of said Walton
& vVhann Company to be false."
It further charges that:
"The plan outlined by the said prospectus required that the whole con-

templated issue of preferred stock, viz. $300,000, should, in good faith, be
subscribed and paid for before any of it would be issued to purchasers there-
of, and your orator subscribed for and paid for said stock in reliance upon,


