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with fraud or breach of trust, forbids any such action by the court.
The stockholders generally should not be made to suffer for the wrong-
doing of the officers of the company, and the latter have, themselves,
an obvious interest in the controversy, of such a nature that no final
decree can be made without affecting that interest, and therefore,
upon fundamental principles of justice and equity, no such decree
should be made in a suit to which they are not parties.

The only remaining prayer of the bill, exclusive of the prayer for
general relief, is for an injunction to restrain “any transfer of any
part of the forty-five million dollars of its [the defendant’s] capital
stock issued since the issue of the first five million dollars of its capital
stock; and, if it appears that the same was issued fraudulently, and
without consideration, and unlawfully, that the holders thereof acquir-
ing the same with notice, be ordered and directed to surrender the
certificates of shares held by them, respectively, for cancellation.”
That this prayer is directed, not against the corporation defendant,
but against the holders of certain shares of its capital stock (supposed
to be invalid), is obvious. Those holders have not been made parties,
and yet the court is expressly asked to prevent any transfer of their
stock, to decree its holders not to be stockholders, and to order them
to surrender their certificates. I know of no principle upon which a
court of equity could be justified in granting this prayer in a proceed-
ing in which such stockholders, real or pretended, can have no oppor-
tunity to be heard. -

The bill covers 17 printed pages, and the facts alleged and the
charges made by it are numerous and complicated. I have carefully
read and considered it throughout, but, having expressed my views
respecting it so far as seems to be now requisite, I do not deem it
necessary to protract this opinion by discussing it in detail. It may
well be doubted whether in any part, or as to any particular, it dis-
closes a case against the company as a corporate entity, but, even
upon the assumption that the bill includes matters as to which the
Bay State Gas Company alone might be required to answer, I do not
perceive how, no matter what parties were added, it would be possible
to join in one suit any complaint against the corporation with com-
plaints made on its behalf. The demurrer to the bill of complaint
will be allowed, but the plaintiff is accorded until December 5, 1898,
to move, upon 48 hours’ notice, for leave to amend his bill, under equity
rule 35.

EDWARDS et al. v. BAY STATE GAS CO. OF DELAWARE.
(Circuit Court, D. Delaware. November 9, 1898.)

1. Equrty PLEADING—GENERAL, DEMURRER TO BrLL.

A Dbill is not subject to a general demurrer if it contains any matter,
properly pleaded, which constitutes grounds for equitable relief requiring
an answer or plea.

CorrPorATIONs—RIGHTS OF HOLDERS oF INCOME BONDSs.

The holders of income bonds of a corporation, by the terms of which
the interest, not exceeding a rate specified, is made a first charge or lien
on the net income of the corporation, but no interest is to be paid beyond
the amount of net income earned during the previous year, are creditors
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who are subject to peculiar restrictions as to interest, but who have pe-
culiar correlative rights; and when there has been default in the pay-
ment of interest they are entitled to know whether there have been
net earnings, and, if not, whether it was due to any failure on the part
of the corporation to discharge any duty which it owed under the contract;
and they may maintain a bill in equity against it for a discovery and
accounting in relation thereto.

This is a suit in equity by Jacob Edwards and others, as bondhold-
ers, against the Bay State Gas Company of Delaware. On demurrer
to bill.

'C. Godfrey Patterson and J. H. Hoffecker, Jr., for complainants.
George Gray and H. H. Ward, for defendant.

DALLAS, Circuit Judge. The bill in this case has been filed on
behalf of the plaintiffs named therein, and of all other holders of in-
come bonds of the defendant company who may join therein and con-
tribute to the expense. The defendant has interposed a general de-
murrer to the whole bill, which, if there be matter properly pleaded
and properly ground for equitable relief, requiring an answer or a
plea, must be overruled. Livingston v. Story, 9 Pet. 632-659; Stew-
art v. Masterson, 131 U, 8. 151-158, 9 Sup. Ct. 682. The controlling
question in the present situation of the case, therefore, is whether the
defendant should be required to answer. Upon this question T have
no doubt; and whether or not the plaintiffs are entitled to the other
relief prayed for need not be determined until the coming in of an
answer, in which the defendant will be permitted to again set up any
other of the matters which have been now urged upon the attention
of the court.

The bill alleges that since May 1, 1893, the defendant company has
ceased to make any payment of interest whatever upon any of its in-
come bonds, and it alleges that the defaults which thereafter occurred
have been occasioned by certain acts of that company, which the bill
sets forth, and which constitute, it avers, misappropriation of the
corporation’s moneys, assets, and property, charged to have been
fraudulent and illegal, and in violation of the bondholders’ rights.
The material provisions of the income bonds sued upon are as follows:

“The Bay State Gas Company, a corporation of the state of Delaware, owes,
and for value received hereby promises to pay, to bearer or assigns, on the
presentation hereof at its office, or that of its financial agent in the city of New
York, the sum of one thousand dollars, lawful money of the United States,
on the first day of May in the year one thousand nine hundred and thirty-
nine, together with so much interest thereon, not exceeding seven per centum
in any one year, and not to be cumulative, as the net earnings of the said
company for each fiscal year ending on the thirty-first day of December
will pay. Such net earnings are to be only such part of the income of the
said company as would be applicable to the payment of dividends on its
capital stock, and they shall, in all events, be reserved and applied exclusively
to the payment of said interest before and in preference to any payment on
account of any other obligation of the said company disposing of the said
net income; the intention of these presents being to make the payment of said
interest a first charge or lien upon the said net earnings te the extent afore-
said. * * * Said interest shall in no event be cumulative, nor shall any
interest be due and payable on said bonds except out of net earnings;, and
if in any year there are no net earnings for the purpose, no interest shall be
paid on said bonds. * * * The bonds comprised in said series shall at
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all‘times until the conditions thereof have been ‘duly performed, be and remain
théfirst preferred obligation:of said company, and all payments out of the
sald pet earnings of the company shall, in all events, ‘be made as provided
in sald bonds prior to any payment on account of any other obligation or
agreément concerning the said net income of the said company whatsoever.”

These provisions are not unilateral. ~ Their effect is to relieve the
company from the payment of interest in each fiscal year except from
and out of ity “net earnings” for such year, as defined; but it seems
to be quite‘as clearly their intent that the bondholders should receive
such sum as interest, not exceeding 7 per centum in any one year, as
the net earnings of the company for the same year will pay. Mani-
festly, the bondholders. are: creditors of the company, but they are
-creditors who, with respect to interest, are subject to a peculiar re-
striction, and are endowed ‘with a correlative pecuhar right. They
are entitled to no interest if there be no net earnings applicable, ac-
cording to the terms of the bond, to its payment; but if there be
such net earnings, then, to an amount not exceeding 7 per centum in
any one year, they are entitled to them. Surely, then as was said,
by this court in the case of Morse v. Gas Co., 91 Fed. 938 “the hold-
ers of these bonds are entitled to know Whether there have been net
earnings, and, if there have not been, whether their absence is at-
tributable to a failure on the part of the defendant to discharge any
duty which it owed to the plaintiffs.” The suit to which I have re-
ferred was heard upon:demurrer to the bill, and the demurrer was
overruled. The question now before the court was then -considered,
and it is not necessary to repeat what was then said. I have, in thls
case, arrived at the same conclusion which was reached in that one.
By this bill, as in the Morse bill, “the plaintiffs have presented a case
which, I thmk entitled them to discovery by answer and through an
accountmg in equlty, and their title to any other or further rellef need
not now be considered.” Of course, no decree will be made affecting
any person who is not a party, and ne decree touching the rights or
obligations of any other than the corporation itself need now be
anticipated. ~All that will or should be decided in the present state
of the record is, as I have said, whether the defendant conipany, and it
only, should be required to answer. I am of opinion that it should be,
and therefore the demurrer to the bill of complaint will be overruled,
but without prejudice to any other matter or question in the cause,
and with leave to the defendant to answer within 30 days.

f et et

HANDLEY et al. v. PALMER et al,
(Olrcuit Court, W. D. Pennsylvania. January 12, 1899.)
No. 1, September Term, 1896.

1. WiLns—VALIDITY—COXFLICT OF LAWS.

The validity of a residuary clause in the will of one domiciled in Penn-
sylvania, whereby he made a bequest to a city of Virginia for the pur-
pose of establishing schools for the poor, is to be determined by the law
of Pennsylvania, in respect, at least, to a.Il real and personal estate situ-
ated in the state.



