932 91 FEDERAL REPORTER,

EGERTON v. STARIN.
" {Clireult Court, D. Oonnectlcut January 27, 1899.)
No 953.

REMOVAL OF CAUSES—EVIDENCE OF CITIZENSHIP—ESTOPPEL.
That plaintiff, in a suit brought in New York against a citizen of New
York, described himself in the original writ as.‘“of sald New Haven”
(Conn.), will not estop him from showing, in support of a motion to
remand, that he is in fact a citizen of New York.

This was an action at law by William C. Egerton against John
H. Starin. The case was removed by defendant from the state court
in which it was brought, and is now heard on a motion to remand.

Henry Stoddard and Roger 8. Baldwin, for plamtlﬁ
Henry G. Neston, for defendant,

TOWNSEND, District Judge Motion to remand. This action
was originally brought in the state court by a writ wherein the
plaintiff described himself as “William C. Egerton, of said New
Haven.,” After removal to this court, the plaintiff moved to remand,
on the ground that it did not appear from the petition for removal
that he was a citizen of the state of Connecticat. The motion was
denied.. Thereupon the plaintiff filed a denial ‘of the allegation in
said petition that he was a citizen of the state of Comnecticut,
and alleged that, at the time of brmgmg said suit, all of said partles
were, and ever since had been, Citizens of the state of New York.
A motion to dismiss this motion, on the ground that the matter
was res adjudicata, was denied; and an crder was entered appointing
a master to take testimony upon the question of fact. From said
testimony it appears that the plaintiff has been a citizen of the state
of New York for more than 20 years. Counsel for defendant claim, .
however, that the plaintiff is estopped to deny said description of
h1s residence in the criginal writ. They contend that in no case will

a party be permitted to contradict the allegation of residence as
pleaded, and that no finding of such fact contrary to the pleading
can avail the party. There are three sufficient answers to this con-
tention, namely:

1. The original writ merely summoned the defendant to appear
and answer to “William C. Egerton, of said New Haven.” This may
be equivalent to an allegation ef residence at the time of bringing
suit, but it is not necessarily equivalent to an allegation that the
party is a citizen of the state of Connecticut. Robertson v. Cease,
97 U. 8. 646; Brown v. Keene, 8 Pet. 115; Parker v. Overman, 18
How. 141; Insurance Co. v. Kirchoff, 169 U. S, 111, 18 Sup. Ct. 260.

2. It is the duty of the court to remand or dismiss the cause at
any stage of the proceedings when facts are brought to its notice
showing want of jurisdiction. Kingman v. Holthaus, 59 Fed. 315;
Morris v. Gilmer, 129 U. 8. 326, 9 Sup. Ct 289; Anderson v. Watt,
138 U. 8. 694, 11 Sup. Ct. 449,

3. The question of residence is to be determined, not merely upon
the pleadings in the state court, but upon the allegations of the
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petition to remand, and the testimony taken thereon. Railway Co.
v. Swan, 111 U. 8. 384, 4 Sup. Ct. 510; Clarkhuff v. Railroad Co.,
26 Fed. 466 Kessmger v. Hinkhouse, 27 Fed. 884.

The motlon to remand is granted, but, inasmuch as the p]amtlﬁ is
in fault for having wrongly described himself as of the state of
Connecticut, no costs will be taxed in his favor.

MEXICAN CENT. RY. CO., Limited, v. MARSHALL.,
(Circuit Court of Appeals, Fifth Circuit. February 7, 1899.)
No. 779. '

1. JurispICTION OF FEDERAL COURTS — INTERNATIONAL CoMITY — ENFORCING
RieHTS UNDER Laws oF MEXICO.

The right of an employé of a railroad company, injured in the republic
of Mexico by the negligence of the company, to recover in a civil action
damages for such injury, under the law of that republic, may be enforced
in a federal court in the state of Texas, having jurisdiction of the parties
and of the subject-matter; that law being neither so vague and uncertain,
nor so dissimilar to the law of the state of Texas, as to prevent it from
being so enforced. .

2. SamMme—ELECcTION OF FoORUM.

The fact that a person injured by the negligence of a railroad company
in another country might sue In that country will not prevent him from
suing in a United States court, particularly where a part of the line
owned and operated by the company is within the state in which the suit
is brought. Evey v. Railway Co., 26 C. C. A. 407, 81 Fed. 294, reaffirmed
and followed.

‘Writ of Error to the Circuit Court of the United States for the
‘Western District of Texas.

T. A. Falvey, for plaintiff in error.

Before PARDEE and McCORMICK, Circuit Judges, and PAR-
LANGE, District Judge.

PARDEE, Circuit Judge. This is an action brought by A. M.
Marshall, a citizen of the state of Texas, against the Mexican Central
Railway Company, a corporation created under the laws of the state
of Massachusetts, to recover for personal injuries alleged to have
been received on the 10th day of July, 1897, at El Abra, in the re-
public of Mexico, while he was in the service of the railway company
as freight conductor. Marshall recovered judgment in the sum of
$4,000, and the railway company sued out this writ of error.

Facts material to the consideration of the errors relied upon are
found in the two bills of exception, as follows:

“Be it remembered that, upon the trial of the abhove styled and numbered
cause in said court, the defendant proved and Introduced in evidence a por-
tion of the laws of the republic of Mexico, in which country plaintiff was in-
jured, and which laws so introduced and proven are as follows, to wit:

“Federal Constitution.

‘““‘Art. 72, Congress has power to enact laws governing general lines cof
communication, and governing post office and mails.’
‘“tArt. 97, The federal courts have jurisdiction: (1) Of all questions grow-



