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CITY OF MILWAUKEE, WIS., v. SHAILER & SCHNIGLAU CO.
(Circuit Court of Appeals, Seventh Circuit. Februaiy 7, 1899.)
No. 534.

1. PRACTICE 1N CIRcUIT COURTS OF APPEALS—BRIEFS.

The intention of rule 24 of the circuit courts of appeaIs is that the
brief of the plaintiff in error or appellant shall contain, in the order stated,
(1) a statement of the case, (2) a specification of errors relied upon, and
(8) a brief of the argument; and each of these should be under an ap-
propriate heading, in enlarged type. .

2. TrRiaL—R16HT TO REQUIRE SPECIAL VERDICT.

In the federal courts a party has not the right to demand the submis-
sion to the jury of particular questions of fact, but his right in that par-
ticular, if material matter of fact remains in dispute, is to insist that
the case go to the jury.

8. APPEAL—REVIEW—SUFFICIENCY OF EXCEPTION.

A general exception to the direction of a verdict for the defendant in
error is not sufficient to present to the appellate court the question of
error in taking the case from the jury; there must have been a direct
exception to the fact of withdrawal.

In Error to the Circuit Court of the United States for the Eastern
District of Wisconsin.

Carl Runge and C. H. Hamilton, for plaintiff in error.
James G. Flanders, for defendant in error.

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

WOODS, Circuit Judge. The Shailer & Schrniglau Company, as as-
signee of Shailer & Schniglau, partners, sued the city of Milwaukee
for a balance alleged to be justly due for work done by Shailer &
Schniglau under a contract for the construction of an intake water
tunnel under the lake in front of the city. The facts of the case may
be found in the opinion of this court in City of Milwaukee v. Shailer,
55 U. 8. App. 522, 28 C. C. A. 286, and 84 Fed. 106. The bill of excep-
tions in the present record shows that, when the evidence was all in,
the defendant first asked the court to direct a verdict in its favor on
grounds stated, and, that having been denjed—

" “Asgked the court to submit as a question of fact to the jury whether or not
the plaintiffs or the plaintiffs’ assignors, Shailer & Schniglau, ever performed
this contract on their part, in respect to completing the work, in such manner
as to be accepted by the board of public works, whether or not they aban-
doned the contract without just cause, and whether or not their alleged
reason for quitting the work was made in good faith, and whether they were
not at that time trying to put a forced construction on this contract, different
from the true construction, and different from the construction theretofore
‘acquiesced in by both parties, for the purpose of avoiding the liability which
they then saw was imminent.”

The plaintiff then withdrew an item of its account, reducing its de-
mand to $21,647.96, including interest; and, as the bill proceeds to
say:

“The court thereupon refused to submit any such special questions to the
jury, and the defendant then and there excepted to such refusal, and the
plaintiff thereupon asked for a direction of a verdict for the amount of

$21,647.96, and the court granted the same, and the defendant then and there
duly excepted, and duly moved on the minutes to set aside the verdict and
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for a new trial; and thereafter, and on the 24th day of January, A. D. 1898,
the said motion was argued, and the same was denied, to which the defend-
ant then and there duly excepted, and judgment was thereupon entered in
favor of the plaintiff and against the defendant in the sum of $21,647.96
damages and $1,027.72 costs, and the defendant then and there duly excepted.”

Error is assigned upon the several rulings stated, but the brief for
the appellant does not contain, as required by rule 24, “a specification
of the errors relied upon.” The intention of that rule is that the brief
shall contain, in the order stated, (1) a statement of the case, (2) a
specification of errors relied upon, and (3) a brief of the argument.
Each of these should be under an appropriate heading, in enlarged
type. Near the end of a long statement of the pleadings and evidence,
the assignment of errors is summed up as follows:

“The court below erred in refusing to submit to the jury, as a question of
fact, whether or not the defendant in error or its assignors ever performed
the contract on their part in respect to completing the work in such manpner
as to be accepted by the board of public works, whether or not sald defend-
ant in error or its assignors abandoned the contract without just cause, and
whether or not their alleged reason for quitting the work was made in good
faith, and whether or not they were not at that time trying to put a foreced
construction on this contraet, different from the true construction, and differ-
ent from the construction theretofore acquiesced in by both partles, for the
purpose of evading the liability they then saw imminent, which said assign-
ment of error may be briefly stated as follows: The court below erred in
refusing to submit to the jury the question whether or not the defendant in
error or its assignors were in default on this contract, and consequently not
entitled to recover.”

There is no complaint that the court erred in directing a verdict
for the plaintiff. Indeed, no exception is shown on which such a
specification of error could be based. The plaintiff in error did not
ask to go to the jury, except upon particular questions of fact; and
when, on motion, the court directed a verdict for the amount claimed
in favor of the plaintiff, the exception taken was only general, specify-
ing no ground of objection. On the face of the record, the objection,
instead of being to the withdrawal of the case from the jury, may have
been that the direction was in favor of the plaintiff and not in favor
of the defendant, or that interest should not have been allowed, or that
for some other reason the amount of the verdict was too large. It
may have been within the discretion of the circuit court to submit to
a jury particular questions of fact. The answers to such questions in
some instances have been treated, by consent of counsel, as equivalent
to a special verdict or an agreed statement of facts. Hartranft v.
Wiegmann, 121 U. 8. 609, 7 Sup. Ct. 1240. But in the national courts
it is not the right of a party to demand the submission of such ques-
tions. His right in that particular, if material matter of fact remains
in dispute, is to insist that the case go to the jury. It would perhaps
be the better rule, as was held in Guggenheim v. Kirchhofer, 14 C. C.
A. T2, 66 Fed. 755, and Hammond v. Crawford, 14 C. C. A. 109, 66
Fed. 425, that a general exception to the withdrawal of a casge from a
jury, without specifying a question of fact which remained to be de-
termined, will not be considered; but we have not gone and do not
need now to go further than to hold, as we do, that there must be a
direct exception to the fact of taking the case from the jury, and that
on an exception like that here shown, the ground of which may have
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‘been something else, we will not consider whether a peremptory di-
rection of a verdict was justified. The judgment below is affirmed.

Judge SHOWALTER did not participate in this decision, -

TEXAS & P. RY. CO. v. WAGLEY et al.
(Circuit Court of Appeals, Fifth Circuit. February 7, 1899.)
No. 721.

1. RAILROADS—ACTION FOR INJURY TO PERSON ON TRACK—QUESTION FOR JURY.
A defense to an actlon for the death of a person killed by a railroad
train in the night, near a station, that such person was a trespasser, to
whom the defendant owed no duty, where there was evidence that the
place where he was struck was a public crossing; and known to be such
by defendant, raises a question of fact, to be submitted to the jury.
2, BAME—QUESTIONS OF NEGLIGENCE. .
Plaintiff’s intestate went:to a station on defendant’s railroad at night
for the purpose of taking & train, and, while attempting to cross the tracks
to a closet on the opposite side from the station, was struck and killed
by cars which were being pushed along the frack by an engine. The
night was dark, the place was not lighted, and there was no light on
the front end of the moving cars, nor any person stationed thereon. The
cars made but little noise, and whether the bell on the engine was being
rung was in dispute. There was evidence that the place where deceased
was struck was a public crossing, and known to be such by defendant.
Whether or not deceased was at the time under the influence of -liquor
was also in dispute. Held, that the questions of defendant’s negligence
and of the contributory negligence of the deceased, involving the question.
of his intoxication, were all properly submitted to the jury.

In Error to the Circuit Court of the United States for the Eastern
District of Texas.

This Is a suit for damages brought against the Texas & Pacific Railway
Company for the killing of Clarence Wagley on the 2d day of June, 1896, by
being run over by one of the cars of the Texas & Pacific Railway Company,
near the passenger waiting room at Marshall, Tex. He left surviving him
his mother, Mrs. S. J. Bryant, and Mrs. Mattie Wagley, his wife, and two
minor children. These parties filed sult in the distriet court of Harrison
county, Tex., against the Texas & Pacific Railway Company, for the sum of
$35,000. The defendant removed the cause to the United States circuit court
for the Eastern district of Texas, at Jefferson, in which court the cause was
tried.

The petition of the plaintiffs below alleged that Wagley went to the passen-
ger depot of the railroad company at Marshall, Tex., on the night of June
2, 1896, for the purpose of taking the passenger train of the defendant below
to Bonham, Tex., by way of Texarkana, Tex.; that Wagley, while awaiting
the train, was run over and killed by a train of the railroad company. The
petition set out the circumstances of the killing, and alleged that the same
was the result of the negligence of the railroad company. The petition
averred, among other matters, “that the said coaches that run over and killed
sald Wagley were coaches that were being backed over and along said track
by an engine that was some one hundred and fifty feet or two hundred feet
from the front end of the advancing coaches, and that there was no person,
no light, nor was there anything, on the front end of said coaches to warn
persons crossing said track of the approach of said coaches; that the bell on
the engine that was pushing said coaches. was not being sounded; that it
was negligence on the part of said defendant to allow and cause said coaches
to be propelled over said track at said point without baving a signal of some



