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Bowring v. Thebaud, 42 Fed. 795; 1d., 6 C. C. A, 640, 56 Fed. 520;
and cases there cited. b
Decree for the libelants with costs.

e

THE KENSINGTON/ .
- (District Court, S. D. New York. December 21, 1898))

PERSONAL INJURIES—FELLOW SERVANT—FOREMAN AND WORKMEN—BAG! ROT
TIGHTLY SLUNG.

The libelant, 'who was working in the hold of the K., was hurt by
some bags that fell from above while loading from a lighter because the
sling inclosing the bags was not tightly drawn. The stevedore’s fore-
man, passing as the sling was going aboard, noticed that it was not very
tight, and endeavored to make it tighter and then let it pass. There was
no defect or imperfection in any of the tools, appliances or machinery
on the ship, but the load was not heavy enough to draw the sling tight.
The foreman’s aid in tightening was only such as belonged to the work-
men themselves to attend to; held that in this act the foreman was a
fellow workman only, and his act or negligence did not make the ship
ligble,2

In Admiralty.

J. 8. Tompkins, for hbelant
Robinson, Biddle & Ward, for claimant,

BROWN, District Judge. On the 14th of September, 1897, the
libelant was at work in the hold of the Kensington upon a platform or
stool built up of bags of malt immediately beneath the hatch, and was
there receiving drafts of bags let down the hatch in loading and was
arranging them for distribution in the hold; while thus at work he
was injured by the fall of a draft of several bags from the top of the
hatch above; his ankle was broken, resulting in some permanent in¢
jury. The above libel was filed to recover compensation.

The fall of the draft was caused, according to the libelant’s testi-
mony, from insufficient tightness of the slings in which the draft, con-
sisting of seven bags, was held. His witnesses say that as the draft
came up from the lighter alongside of the ship with nine bags, two
of them were seen to be torn, and on that account were ordered to be
taken out of the draft and removed; that the other bags were left
somewhat irregular, and in hoisting them were not jammed tight
enough to be held securely, and so fell as they were raised and brought
over the hatch. The defendant’s witnesses say that there were no
torn bags in the draft; that the bags were light, and that as they
came on the skid towards the hatch they were seen to be irregularly
piled and loosely held, and for that reason were ordered by the fore-
man of the stevedore to be rearranged so as to be held more tightly;
but that the weight of the bags was not sufficient to draw the sling

1 As to who are, fellow servants, gee note to Raflroad Co. v. Smith, 8 C, O.
A, 668, and, supplemental thereto, note to Rallway Co. v, Johnston, 9 C. C. A,
596,
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tightly so that some fell out. The defendant’s witnesses also testify
that several calls were made from the top‘of the hatchway to those be-
neath to stand from 'under; that other workmen in the hold near the
libelant got out of the way; but that the libelant, who was inattentive
and talking to some person below, did not stir, and on that account
was hit by the falling bags.

The fact that it was the foreman of the stevedore’s gang who stopped
the draft to make it tighter, and did not in fact make it perfectly se-
cure, is not sufficient to make the ship liable. There is no question
here of proper tools, proper appliances, or proper machinery. It was
no more the foreman’s duty to see that each draft was properly placed
and securely slung than that of the other men who were arranging the
bags in the slings. In doing this work he was doing the same duty
that belonged to the other workmen, and was acting as a fellow serv-
ant in the general work of lowering the bags. The case of Quinn v.
Lighterage Co., 23 Fed. 363, seems in this respect entirely analogous,
where the master in acting as a winchman was held to be a fellow serv-
ant with the person injured.

Besides the above difficulty in the way of the libelant’s recovery, the
evidence of inattention on the part of the libelant to the hails from
above when danger was seen, seems to me sufficient to preclude his
recovery. ‘

I think the libel must therefore be dismissed, but under the cir-
cumstances without costs.

THE NATHAN HALR.
(District Court, S. D. New York. December 12, 1808))

TowAGE — BTRANDING ~ UNENOWN RoOCK — QuUick’s HOLE — DEVIATION FROM
UsvAL COURSE.

It is the duty of a tug to take her tow by the usual channel course;
the tug N. H. In passing through Quick’s Hole, baving gone considerably
to the westward of the usual course and deviated from' the sailing
directions,* and thereby ran her tow upon & rock prevlously unknown to
navigators, held, that the tug was liable,

In Admiralty.

Robinson, Biddle & Ward, for libelant
‘Carpenter & Park, for claimant.

BROWN, District Judge. The above libel was filed to recover the
damages to the libelant’s barge Felix, drawing 22 feet of water and
loaded with 2,200 tons of coal, which was in tow of the steam tug
Nathan Hale, and which at about 8:45 in the morning of August 22,
1897, was run upon some rocks in passing through Quick’s Hole, going
southward from Buzzard’s Bay into Vineyard Sound. The passage is
about one and one-half miles long by five-eighths or three-fourths of a
mile wide. The libel charges that the barge was towed carelessly




