
HORN & . MjJ1G', CO. V. PELZER. ()65

first;of his the sweater was put on by drawing it
down over the head, :and it was immediately obvious to Way, as it
must have been to anyone, that this method would not be appropri-
ate to a garment, the collar portion of which would, for about one-
half its length, be devoid of any appendage. He therefore adopted
the usual means· for putting on such reduced or Ip.ore scanty pieces
of dress. He severed the collar at rigll.t angles with its length,and
provided it with fasteners, so that itwould be 'lfree to be fastened
about the neck of the wearer." The prior art plainly disclosed this
arrangement, and, if it had not, I cannot but believe that it would
have·· spontaneously suggested itself to any man or woman who
knew anything at all about contriV'ing and fitting clothing. I at-
tach no importance to the fact that the collar of the protector is
better than that of the sweater. This may well be, and yet not be
due to invention. "The trifling structural change necessary to se-
cure the alleged stiffening and support referred to would not involve
the exercise of inventive genius of even the lowest order." Earle
v. Wanamaker, 87 Fed. 740.
I have not overlooked the contention, founded upon the proof,

that the "Way Muffiet" has been a commercial success. That fact
is quite persuasive of its utility, but it is not, in view of ·all thecir-
cumstances, at all convincing of its patentability. The sweater was
felt to be objectionable, but it Was still worn, and there was no
struggle to devise something to take its place, in which Way alone
wassuccessful. The thought occurred to hiD) that a different gar-
ment might be advantageously substituted for that commonly worn,
and he made one which, upon its merits, aided by his enterprise lind
management, sold readily and extensively. This, however, is all that
he did, and it did not involve invention. The bill will be dismissed,
with costs.

HORN & BRANNEN MFG. CO. v. PELZER.
(Circuit Court of Appeals, Third Circuit. December 21, 1898.)

1. PATENTS-PRELIMINARY INJUNCTIONiil-EFFECT OF PRIOR DECISIONS.
Ordinarily, upon the question of the allowance of a preliminary in-

junction, the court should accept and follow the decision of a circuit
court of appeals of another circuit sustaining and construing complain-
ant's patent; but where it appears. in the second case, that defendant's
device is manufactured under a patent antedating complainant's reissue,
which it is alleged to infringe, and that 12 years elapsed between the date
of the original patent, Which was held void, and the application for the
reissue, it is proper to give the questions involved an independent consid-
eration before granting an injunction.

2. SAME-VALIDITY OF REISSUE-UNREASONABLE DELAY IN ApPLICATION.
Complainant was granted a patent, which 12" years later was adju.dged

void, and an application was subsequently made for a reissue. Meantime,
and prior to the adjudication, other patents had granted for devices
covered by the claims of the reissue, and such devices had been freely
used by the public. .Held, that after such delay the claims of the reissue
could not be sustained.

8. SAME-CONSTRUCTION-IMPROVEMENT IN ELECTRICAL FIXTURES.
The Stieringer reissue patent, No. 11,478, for an improvement in elec-

trical fixtures, which covers a deVice for attaching electric lighting fixtures
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to gas pIpes by an Insulated connectIon, Is voId as to claIm 1. as not sup-
ported by the claIms and specIficatIons of the orIginal patent.
Butler. Dlstrlct Judge, dIssentIng.

Appeal from the Circuit Court of the United States for the Eastern
District of Pennsylvania.
This is a suit in equity by William Pelzer against the Horn & Bran-

nen Manufa.cturing Company for infringement of a patent. From lill
order gI'atltirig a preliminary injunction (87 Fed. 869), defendant ap-
peals.
Hector T. Fenton and Samuel Gustine Thompson, for appellant.
Richard N. Dyer and Frederick P. Fish, for appellee.
Before ACHESON, Circuit Judge, and BUTLER and KIRKPAT-

RICK, District Judges.

ACHESON, Circuit Judge. This is an appeal from an interlocutory
order of the circuit court for the Eastern district of Pennsylvania
granting a preliminary injunction against the defendant below (the
appellant here) in a suit in equity brought by William Pelzer against
the Horn & Manufacturing Company to restrain alleged in-
fringement of'reissued letters patent to Luther Stieringer, No. 11,478,
dated March 12,1895, and granted upon an application filed December
21, 1894. The injunction was on the first claim only of the reissued
patent. The original patent to Luther Stieringer was numbered 259,-
235, and was issued on June 6, 1882. The patent was, for an im-
provement in electrical fixtures. One of the therein stated objects
of the invention is "to utilize the 'convenient and efficient support
afforded by the gas pipe of a house for sustaining fixtures for electric
lights, and to provide means for preventing the formation of a ground
connection when one CondJlctor accidentally becomes electrically con-
nected with some metalY.c part of the fixture." For the accomplish-
ment of this oblect, tte specification and drawings of the patent de-
scribe and show an open joint connecting the gas pipe projecting from
the ceiling with the stem of a chandelier carrying electric lights. This
joint is composed of an upper ring and a lower ring, some distance
apart, connected by opposite arms or links, all cast in one piece.
The upper ring is centrally screw-threaded and engages the end of the
gas pipe. A block of insulating material rests upon lower ring,
and has a circular flange projecting down into the opening through
this ring. On the upper side of the insulating block there is a de-
pression in which rests a nut which engages the upper end olthe chan-
delier stem, and thereby the stem is suspended; contact between the
stem and the lower ring being prevented by the downwardly project-
ing circular flange of the insulating block. A washer of insulating
material is put upon the chandelier stem, between the lower ring of
the open joint and the ornamental covering which surrounds the stem,
to complete the insulation of the chandelier from the gas pipe. No
other device is' described or shown for supporting from the house
piping a fixture for electric lights suspended from the piping and elec-
trically insulated therefrom. Fig. 6 of the drawings, indeed, shows an
additional insulating block on one side of the arms or links of the open
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joint between the upper ring and the nut; but that additional block,
as appears from the specification, relates exclusively to wiring, and
concerns neither the construction nor the operation of the joint itself.
Fig. 8 of the drawings illustrates an application of the invention to a
wall bracket. There a closed joint instead of an open joint is em·
ployed, and the insulation of the bracket arm from the gas pipe is
effected by an insulating cup having an extension neck and a top
washer.
The original patent has 11 claims, but the first claim only need be

quoted. It reads thus: "(1) A fixture for electric lights, supported
from the piping of a house and electrically insulated therefrom, sub·
stantially as set forth."
In the year a suit in equity upon the original patent was

brought in the circuit court of the United States for the Eastern dis·
trict of Pennsylvania. That suit involved the first claim. The case
was heard on the merits, upon full proofs, and the bill was dismissed.
Maitland v. Gibson, 63 Fed. 126. In delivering the opinion of the
circuit court, Judge Dallas said:
"The first of these claims, as expressed, comprises these three elements: A

fixture for electric lights; the piping of a house; and means for electrically
insulating the fixture from the piping. The language used in designating the
last of these elements is, if literally accepted, inclusive of every kind of
insulating device, but it is impossible to accord to the claim any such unlim·
ited scope. The patentee, in his specification, fully and particularly described
a particular insulating joint, and to it, I think, he must be restricted. He, of
course, could not have intended to broadly assert that he was the first to
discover or contrive that two conductive bodies might be mechanically united,
and yet be electrically separated, nor is anything so preposterous now con-
tended on his behalf. The position relied upon is that, regardless of lack of
novelty of its elements, separately considered, this claim should be construed
and supported as for a new combination, viz. of the fixture, of the pipe, and
of any joint insulating the former from the latter. But this position is unten·
able, in view of the prior state of the art, and of the common knowledge of
those who were conversant with it before this patent was applied for. The
utmost which It can plausibly be contended that Stieringer did, which had
not been precisely done before,-and the assumption of this, except for the ar-
gument's sake, the 'Ferryboat Exhibit' repels,-was to insert an insulating
joint between the piping of a house and a fixture for electric lights. This is
the essence of his asserted combination. But similar insulation in analogous
situations had been extensively practiced before; and apart from his peculiar
joint, which it may be conceded was new, I am unable to perceive that his
alleged invention amounts to anything more than electrically parting, While
physically connecting, two pieces of metal, by a use of the familiar expedient
of insulation, which might well be termed a double one but for the fact that
the word 'double' would not indicate the frequency of its previous employ-
ment."
Elsewhere in his opinion the judge said: the defendant does

not use the plaintiff's joint." The joints which the defendant in Mait-
land v. Gibson used had two screw-threaded metal coupling portions,
electrically separated from each other by interposed insulating ma-
terial. An appeal having been taken to this court from the decree
of the circuit court in Maitland v. Gibson, dismissing the bill, we
affirmed that decree upon the opinion of Judge Dallas, which we adopt-
ed as expressing our own views and conclusions. Maitland v. Gib·
son, 28 U. S. App. 53, 11 O. C. A. 446, and 63 Fed. 840. Our decision
was announced on October 22, 1894. Shortly thereafter, namely, on
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De<leiQll.ber21, 1894, the patent waasurrendered, and an applicatien filed
for' a .ffti$$ue., The reissue was allowed on March 12, 1895. We have
here,'then,:tbecase of.an applicatien for the reissue of a patent made
after an acquiescence of more than 12 years. There was the long
interval of 12 years and 9 months the date of the original
grant and the date of the reissue. :
In lieu of the first claim of the original patent, tbefolJowing claim

was substituted and allowed as the first claim of the reissued patent:
"(1) .A fixture' for electric lightS. constructed wholly or largely of metal, and

provided with lnsl1lated conducting, . for. conveying current to and from
the lamps carried in combinatl9n, 'f)t:\l a joint 0,1' section having metal·
lie coupling portions and an Intermediate !lection of Insulating mliterial, elec·
trically Insulating the metalllc coupling portions from each other, such joint
being 'located at thempper or' Inner rind of,ithe' fixture,and serving to elec-
trically Insulate the ,fixture from tbe gr()UIlded piping ofa house by which
It is supported, substantially as set forth.'(
The reissued patent was beforetl1e.iUnited States circuit court of ap-

peals, for the.Second circuit in the Cage of Maitland v; Manufacturing
00., 29 C. C. A. 607, 86 Fed. 124; ana·that court sustained the first
claim of the reissue, giving it a construction commensurate with its
terms. That decision the court below thought it ought to regard as

U];>°11 ,a motion for a. preliminary injunction, in accordance
wit1;l the. ,establi'sP.ed practice a,t cix;c\*;"
Now, We appreciate the; great .importance in patent litigation of

uniformity of rulings by courts of concurrent jurisdiction, and, ordi·
narily, ips acol1unendable practice'llpon a question of the allowance
of a prelill1iriary to accept and follow the decision of a cir·
cuit court of appeals of another circuit sustaining and construing a
patent. Such practice has always prevailed in this circuit. American
Bell Tel. Co. v. McKeesport Tel. Co" 51. Fed. 661; Edison Electric
Light Co. v. Philadelphia. Trust, & Ins. Co., 60 Fed. 397;
Crump v. Light eo., 28 U. S. App. 825, 13 C.C. A. 40, and 65 Fed. 551.'
In the present case, however, the circumstances are so unusual that
we are constrained to make an independent investigation as to the
validity and scope of the first claim of this reissue, and to determine
for ourselves whether the appellant, in. the conduct of its business,
has violated any of the lawful rights of the appellee.
It must be conceded that· the first claim of the reissued patent, as

compared wi.th the terms of the original claim, seems to be narrowed,
but this is in. appearance merely. New limitations.have been intro-
duced, but most of them are immaterial. Thus, the calls for fixtures
"constructed wholly or largely of metal," "insulated conducting wires,"
and a location of the joillt "at the upper or inner end of the fixture,"
are unimportant additions. For all practical purposes, the claim is
not narrowed at all. The joint of the combination of the first claim
of the reissue isl'a joint or section having metallic coupling portions
and an intermediate section of insulating material, electrically insulat·
ing the metallic coupling portions from each other." This is sweeping
language and far-reaching. Undoubtedly, the reissued first claim covers
the joints which the defendant in Maitland v. Gibson, supra, used, and
which were adjudged to be different from Stieringer's described joint
and not to infringe the original patent. Again, this record contains
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four patents .granted between the date of Stieringer's original patent
and the date of the application for its reissue for insulating joints, each
of which comes directly within the terms of the first claim of the re-
issue. These intervening patents are No. 291,731, to Charles H. Hinds,
granted on January 8, 1884, upon an application filed June 26, 1883;
No. 373,452, to Emil F. Gennert, granted on November 22, 1887, upon
an application filed July 14, 1887; No. 468,772, to Louis McCarthy,
granted on February 9, 1892, upon an application filed October 19,
1891; and No. 495,513, to Thomas J. Pierce, granted on April 18, 1893,
upon an application filed August 19, 1892. Moreover, the defend-
ant's insulating joint, from the further use of which he has been re-
strained by the order appealed from, was constructed under and in ac-
cordance with the above-mentioned patent to. Thomas J. Pierce of
April 18, 1893. It further appears by the affidavits in this record
that for many before the application for the Stieringer reissue
manufacturers had been making and putting up, and the public had
been freely using, electric fixtures supported by house piping, and in-
sulated therefrom by joints composed of two opposite coupling por-
tions and interposed insulating material.
Upon the facts disclosed by this record, it seems to us that, even if

the, first claim of the reissue were otherwise sustainable, yet it must
be held to be invalid, in view of the intervening private and public
rights which have sprung up, and the unreasonable delay in the appli-
cation for the reissue. Miller v. Brass Co., 104 U. S. 350; Ives v.
Sargent, 119 U. S. 652, 7 Sup. Ct. 436; Eby v. King, 158 U. S. 366,
374, 15 Sup. Ot. 972; Hubel v. Dick, 28 Fed. 132, 137; Peoria Target
Co. v. Cleveland Target Co., 7 C. C. A. 197, 58 Fed. 227; Machine Co.
v. Searle, 8 C. C. A. 476, 60 Fed. 82.
Speaking upon the subject of the delayed Stieringer reissue applica-

tion, the court in Maitland v. Manufacturing Co., supra, said:
"Delay In this regard Is obnoxious, because, as a rule, Individuals and the

pUblic have acquired, during such delay, 'adverse equities which would be
destroyed by a reconstruciion of a void claim.' In this case, the adverse In-
terests, whatever they are, arose after the termination of the Gibson lltlga-
tlon, and as soon as they came Into being they were warned by the reissue
of the existence of a patent which covered the attempted infringements."

Now, whatever may have been the proofs before the circuit court of
appeals for the Second circuit in that case, it is clearly established
by the record here that valuable adverse interests, including the inter-
est of this appellant in the Pierce patent, arose long before the
termination of the Gibson litigation. Thus, it appears that these two
cases are distinguishable in a most important particular.
But there is another objection to the first claim of the Stieringer

reissued patent which, we think, is equally fatal. The language im-
ported into the reconstructed claim-"a joint or section having metallic
coupling portions and an intermediate section of insulating material,
electrically insulating the metallic coupling portions from each other"
-is not to be found in the specification or claims of the original pat
ent, and, indeed, does not appear in the reissued patent except in' the
first claim. How very wide the scope of this language is we have
already seen. Now, the original patent neither _describes nor ex-



670 91 FEDERAL REPORTER.

hibits ,any insulating joint other than the above-mentioned open joint
for a suspended fixture and closed j()i:nt for a side bracket. The patent
is absolutely silent as to any form or kind of insulating joint other
than what is specifically described. Even the indefinite language
employed in the original first claim is qualified by the closing words
"substantially as set forth," which connect the claim with the spec-
ification. Neither of the joints described by Stieringer possesses any
broad feature of novelty. ,Stieringer was by no means the first to pro-
vide insulation for electric fixtures, and all that he disclosed by his
patent of 1882 was a specific construction. He did not describe, show,
or suggest in his original patent a joint or connection consisting of
metallic couplings insulated from each other by an intermediate sec-
tion of insulating material. The joints used by the defendant in Mait-
land v. Gibson, the joints described in the Hinds patent of 1884, the
Gennert patent of 1887, and the McOarthy patent of 1892, and the
appellant's joint (made under the Pierce patent of 1893), all have two
metal coupling portions, screw-threaded to unite the ends of two
pipes, and one of them is screwed to the house piping and the other
is screwed directly to the fixture stem, the two coupling portions being
insulated from each other by a block -or layer of insulating material
placed between them. No such joint as this is described or sbown in
Stieringer's original patent; nor is such a joint described or shown in
the reissued patent, although covered by the terms of the first claim
of the reissue. In construction and principle, Stieringer's joint is an
enfirelydifferent joint. The distinguishing insulating feature of Stier-
inger's open joint is the insulating block, baving an annular flange,
wliich is interposed between the lower ring of the joint and the fixture
stem. In the case of the closed joint for a side bracket, the same
result is obtained, in substantially the same way, by the insulating
cup having the extension neck. Stieringer's insulation is not between
two coupling portions, but between the fixture stem and the ring of
the joint. These views are fully sustained by the affidavits of two
practical and experienced witnesses, Mr. Horn and Mr. Brannen.
Upon the record before us, we are entirely satisfied that the invention
specified in the first claim of the reissued patent is not the same in-
vention that '.Vas described and shown in Stieringer's original patent.
The order of the circuit court granting a preliminary injunction is

reversed, and the cause is remanded for further proceedings.

BUTLER, District Judge. I dissent on the ground that the decision
in Maitland v. Manufacturing 00. [29 O. O. A. 607], 86 Fed. 124, by the
circuit CmIrt of appeals for the Second circuit, should control our de-
cree. The issue and proofs were substantially the same there as
they are here, and the defendant here was associated in the defense
there. I cannot regard the effort made in the foregoing opinion to
distinguish the cases as successful. The conclusion to reverse rests
mainly on a contention that the decision in Maitland v. Manufacturing
00. is erroneous; and it was upon this contention that the appellant
rested his case.
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MACY et al. v. PERRY.

FRIVOLD v. SAME.
(DIstrIct Court, S. D. New York. December 28, 1898.)

1. CHARTER PARTY-"CURRENT RATE OF EXCHANGE ON LONDON"-ADVANCES--
SIXTY DAYS' "USANCE"-BuRDEN OF PROOF.
Upon a charter party calling for advances by the charterer to the mas-

ter at the time of loading in New York of one-half the charter hire "at
the current rate of exchange on London," it appearing that there were
three dIfferent rates of exchange, namely, (a) on cable transfers, (b) on
sight drafts, and (c) on OO-day sight drafts, held that by long commercial
usage 60 days has been the current "usance" between London and New
York, and that this usance is implied In the expression "current rate
of exchange on London," where nothing else is said; no different usage
having become established. The burden of proof is upon the party al-
leging a change in a long-established usage.

2. SAME-STEVEDORE'S CUSTOMARY RATES.
A provision in a charter party that the "customary rates" should be

paid for stevedoring, and the evidence showing that there were no es-
tablished customary rates for the goods and voyage in question; held,
that a reasonable compensation only should be charged.

8. SAME-SCREWING COTTON.
Cotton in bales being screwed down in the hold for the purpose only

of enabling the charterer to carry a greater quantity of goods, the ex-
pense of screwing must be paid for by the charterer, in the absence of
any clause in the charter party requiring that expense to be borne by
the ship.

In Admiralty.
Convers & Kirlin, for libelants.
Butler, Notman, Joline & Mynderse and F. M. Brown, for respond-

ent.
BROWN, District Judge. In the autumn of 1897 the respondent

chartered from the above libelants respectively, the steamships Benal·
der and St. Andrews to carry a full cargo of general merchandise from
New York to ports in China and Japan, for the lump sum of £8,500
sterling for the Benalder, and £9,000 for the St. Andrews. The steam·
ers were loaded and cleared respectively in December, 1897, and Jan·
uary, 1898. Most of the freight due under the bills of lading was
collected by the charterers in at New York. Both charters
required a settlement to be made by t)1e charterers with the captain
before the vessel sailed. In the case of the Benalder two-thirds of the
charter hire, and in the case of the St. Andrews one-half of the charter
hire, was required to be "advanced to the master at the current rate
of exchange on London," subject to a charge of 3 per cent. and the
remainder paid "on unloading and true delivery of the cargo at ports
of discharge in cash, or in short sight bills on London at current rate
of exchange, without credit or discount." A subsequent clause re-
quired:
"Any difference between the charter party and bills of lading to be settlell.

before vessel's departure from New York. If in captain's favor, by cash less


