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TOWNSEND, District Judge (orally). The fish herein, upon the
testimony, and in view of the decision of Judge Coxe in Rosenstein
v. U. 8, 71 Fed. 949, and upon the evidence therein, which covered
the same class of articles as are under consideration herein, are
herrings, pickled and spiced, commercially known as Russian sar-
dines, and imported in small kegs. Although they are commercially
known as Russian sardines, the evidence and the decisjon aforesaid
show that they are not commercially known as sardines, and are not
sardines in fact. If it were necessary to the decision in this case, I
should be inclined to support the further contention of the importers,
based upon an examination of paragraph 258, and upon the considera-
tion of such portion. of the testimony in the other Rosenstein Case as
I have heard, that the phrase in said paragraph 258, “if in other pack-
ages,” referred only to the packages of the classes stated, namely,
bottles, jars, tin boxes, or cans, in the earlier portion of the para-
graph. As I have not had an opportunity to fully examine said evi-
dence, and as it is not necessary to the decision of the case, I prefer
not to rest my opinion upon that ground. The decision of the board
of general appraisers is affirmed, and the goods are properly dutiable,
under paragraph 260 of said act, at one-half cent per pound.

UNITED STATES v. REISINGER.
(Circuit Court, 8. D. New York. December 17, 1898.)
No. 2,816.

CusTtoMs DUuTiES-—CLASSIFICATION—CARBONS FOR ELRcTRIC L1GHTING.

Carbons designed for use only in electric lighting, though 36 inches
long, and requiring to be cut or broken into lengths of 12 or 14 inches be-
fore actual use, are dutiable under paragraph 98 of the tariff law of 1897,
at 90 cents per 100, as “carbons for electric lighting,” and not under
paragraph 97, as “carbons not specifically provided for’”; mnor can the col-
lector ‘estimate the number of shorter carbons into which each will be
made, and assess duty on such number at the rate fixed by paragraph 98.1

This is an appeal by the United States from the decision of the board
of general appraisers sustaining the protest of Hugo Reisinger as to
the duties imposed on certain imported carbouns.

D. Frank Lloyd, Asst. U. 8. Atty.
W. Wickham Smith, for importer,

TOWNSEND, J. (orally). The articles in question are composed of
carbon, assessed at $2.70 per 100, as “carbons for electric lighting,”
under the provisions of paragraph 98 of the act of 1897. The importer
protested, claiming that they are either “carbons for electric lighting,”
at 90 cents per 100, under said paragraph, or “carbons not specifically
provided for,” under paragraph 97 of said act. The board of general
appraisers sustained the contention of the importer as to paragraph

1 As to classification of goods for the purpose of assessing customs duties,
see note to Dennison Mfg. Co. v. U. 8, 18 C. C. A. 545,
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97, and the United States appeals. It is admitted that these articles
are composed of carbon, and that they are designed for no use other
than electric lighting, and that the ordinary length of such articles
when in actual use is not more than 12 or 14 inches. These carbons
are 36 inches in length, and, in order to be used in electric lights, they
have to be either cut or broken up into various lengths. Counsel
for the United States contends that while these are not carbons for
electric lighting, because of their said length, and are not capable of
use until they are broken up and in some instances cored and sharp-
ened, yet that the appraiser can mentally subdivide them into three car-
. bons, each 12 inches long, and assess duty accordingly. Acting upon
this theory, the collector assessed duty at $2.70 per 100. Each carbon
is a distinet article, made in & single piece, without any indication or
designation of separation which would enable any one to determine
the dividing line. In fact, the dividing line is an indefinite one, ac-
cording to the necessities of the individual user. It may be true, as
contended by counsel for the United States, that in this way the ob-
ject of the law may be defeated by the importer, but that is not a ques-
tion with which this court is concerned. In view of the unambiguous
language of the provision, the remedy for such alleged evasions is not
to be found in judicial legislation. The articles are not dutiable, as
contended by the importer, and found by the board of appraisers, as
“carbons not specifically provided for,” because they are specifically
provided for under paragraph 98, as “carbons for electric lighting,” at
90 cents per 100. The decision of the board of general appraisers is
therefore reversed. ‘

UNITED STATES v. MERCK & CO.
(Circuit Court, 8. D. New York. January 23, 1899.)
No. 2,322,

1. CustoMs DuTiEs—CONSTRUCTION OF TARIFF ACTS.

Where, by amendment in the senate, an article, which was placed on
the free list in the bill passed by the house, was also placed in the du-
tiable list, and remained in both places as the act was finally passed, held,
that the case was one of patent ambiguity arising on the face of the act,
which ambiguity must be resolved in favor of the importer, and the goods
admitted free.

8. EpsoM SavTs.

Sulphate of magnesia, or Epsom salts, which, by the sct of 1804, were
placed both upon the dutiable and the free list (paragraphs 24 and 542),
are to be admitted free, as the ambigmity must be resolved in favor of the
importer.

This was an application by the United States for a review of a de-
cision of the board of general appraisers in respect to the classification
for duty of certain merchandise imported at the port of New York by
Merck & Co.

James T. Van Rensselaer, Asst. U, 8. Atty.
Albert Comstock, for appellees,




