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BANKRUPTOy-JURISDICTION OF DISTRICT COURT-REPLEVIN.
Under the bankruptcy act of 1898 (30 Stat. 552), a federal district court

):las no jurisdiction of an action of replevin, brought by a receiver or
trustee in bankruptcy, to recover the possession of personal property al-
leged to belong to the bankrupt, but held adversely by the defendant un-
der a claim 'of title thereto.

In Bankruptcy. Sur motion to abate writ of replevin.
Thomas Patterson, for receiver.
J. S. & E. S. Ferguson, for respondents.

BUFFINGTON, District Judge. A petition in bankruptcy having
been filed in this court against one J. McD. Scott, Mr. S. D. Mitchell
was appointed receiver. Thereafter said Mitchell, as receiver, brought
the present action of replevin in the district court, against John Mc-
Clure and others, to recover certain personal property. All parties
are citizens of Pennsylvania. The defendants move to abate the writ
on the ground of lack of jurisdiction in the district court. The motion
involves the right of the plaintiff, as receiver or as trustee (for he has
since been so made, and could be substituted as such), in a proceed·
ing in bankruptcy, to maintain in the district court an action of re-
plevin for alleged property of. the bankrupt held adversely under claim
of title. What the jurisdiction of the district court sitting as a court
of bankruptcy may be in other forms of procedure, or what its power
to reclaim or otherwise take possession of a bankrupt's property, are
questions not now before us. The present one is as to the jurisdiction
of the district court to entertain a plenary, common-law action.
While such question, as affected by the present law, is new, light is

thrown upon it by the views announced by the supreme court of the
United States on analogous jurisdictional questions, under the act·
of 1867. In conferring jurisdiction on the district court, that act pro-
vided, "The jurisdiction hereby conferred shall extend * * * to
the collection of all assets of the bankrupts." 14 Stat. 517.
In Morgan v. Thornhill, 11 Wall. 75, the right of appeal depended

on what particular statutory provision jurisdiction. The third
clause of section 2 of the act provided:
"Said circuit courts shall also have concurrent jurisdiction with the district

courts of the same district, of all suits at law, or in equity, which mayor
shall be brought by the assignee in bankruptcy against any person claiming
an adverse intel'€st, or by such person against such assignee, touching any
property or rights of property of said bankrupt transferable to, or vested
In, such assignee." 14 Stat. 518.
After a full discussion of the act, it was held that the district court's

jurisdiction in a plenary suit was based, not on the provision extending
jurisdiction "to the collection of all the assets of the bankrupts," but
to the clause above quoted. In reaching such conclusion, speaking of
the prior clause, which conferred a superYisory jurisdiction on the



622 91 FEDERAL REPORTER.

circuit court in cases and questions under the act, the court
said:
"Apart from those two provisions, .the third clause of the section provides

that circuit courts shall also have concurrent jurisdiction with the district
courts of all suits at law or in equity which mayor shall be brought by the
assignee in bankruptcy against such assignee touching any property or rights
of property of such bankrupt transferable to or vested in such assignee.
Controversies, in order that they may be cognizable under that clause of the
section, either In the circuit or district court, must have respect to some
property or rights of property of the bankrupt transferable to or vested in
such assignee; and the suit, whether it be a suit at law or in equity, must
be in the name of one of the two parties described in that clause, and against
the other. All three of those conditions must concur to give the jurisdiction;
but, where they all concur, the party suing may, at his election, commence
his suit either in the circuit or district court; and, if in the latter, it is clear
that the case, when it has proceeded to final judgment or decree, may be
removed into the circuit court for re-examination by writ of error if it was
an action at law, or by appeal if it was a suit in equity, provided the debt
or damage claimed amounts to more than $500, and the writ of error is sea-
sonably sued out, and the plaintiff in error complies 'with the statutes regu-
lating the granting of such writs' (14 Stat. 520, § 8), or the appeal is claimed
and the required notices are given within 10 days from the jUdgment or de-
cree. • • • Independent of the bankrupt act, the district courts possess
no equity jurisdiction whatever, as the previous legislation of congress con-
ferred no such authority upon those courts since the prior bankrupt act was
repealed. Whatever jurisdiction, therefore, they possess in that behalf, is
wholly derived from the bankrupt act now in force. Undoubtedly, the juris-
diction conferred by the third clause of the second section is of the same
character as that conferred upon the circuit courts by the eleventh section
of the judiciary ad; and it follows that final judgments in civil actions
and final decrees in suits in equity rendered in such cases, where the sum or
value exceeds $2,000, exclusive of costs, may be re"examined in this court
when properly removed by writ of error or appeal, as required by existing
laws. 'Concurrent jurisdiction with the district courts of all suits. at law or
in equity' are the words of that clause. shOWing conclusively that the
jurisdiction intended to be conferred is the regular jurisdiction between pahy
and party, as described in the jUdiciary act and the· third article of the con-
stitution."

This construction was followed in Smith v. Mason, 14 Wall. 430,
was recognized in Marshall v. Knox, 16 Wall. 556, and is of authorita-
tive force to-day. Presumably with knowledge of these decisions,
the present act was passed by congress. That act invested district
courts "with such jurisdiction at law and in equity as will enable them
to exercise original jurisdiction in bankruptcy proceedings, in vaca·
tion, in chambers, and during their respective terms as they are now
and may hereafter be held,' to * * * cause the estates of bank-
rupts to be collected, reduced to money, and distributed, and determine
controversies in relation thereto, except as herein otherwise provided."
30 Stat. 545. The language thus employed, "cause the estates of bank-
rupts to be collected," is not broader, if indeed as broad, as that in
the former act; for it may be said that a jurisdiction extended "to
the collection" of assets implies a grant of power to the authorized
court to itselfenforee such collection, while a grant of power "to
cause estates to be collected" necessarily carries with it no such im-
plication, But, assuming they are substantially the same, why should
the words of the later act be given a construction which correspond-
ing ones did not have under the former? The absence, too, in the
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new act of a jurisdictional grant of power to bring plenary suits cor-
responding to the third clause of section 2 of the former act, quoted
above, is also suggestive of a purpose in congress not to grant
power. But this is not all. In the twenty-third section of the present
act (30 Stat. 552) we find a much narrower grant of federal jurisdic-
tion, and that to the circuit court alone. That section, which by its
caption refers to the "Jurisdiction of United States and State Courts,"
by subdivision (a) limits the jurisdiction of the circuit court between
trustees as such and adverse claimants, concerning property acquired
or claimed by trustees, to cases where such court would have had
jurisdiction had such controversy been between the bankrupt and such
adverse claimants, and no proceedings in bankruptcy been instituted.
Subdivision (b) expressly restricts suits brought by a trustee to a
court where a bankrupt might have brought or prosecuted them if pro-
ceedings in bankruptcy had not been instituted. To that extent it
limits jurisdiction in both circuit and district courts. Such restric-
tions of federal jurisdiction, as compared with the broad jurisdictional
provisions of tbe former act, and the further positive requirement that
suits by the trustee shall be brought in courts where the bankrupt
could have done so, evidence the intent of congress that other courts
beside the circuit and district ones could, and in some cases must, be

to in causing the estates of bankrupts to be collected. To
attribute to that part of section 2, viz. "cause the estates of bankrupts
to be collected," etc., tbe sweeping effect here claimed, viz. to author-
ize the district court to entertain jurisdiction of a plenary, common-
law action, is to ignore the limiting provisions of section 23, 'which
by its caption refers to the "Jurisdiction of United States and State
Courts."
To say tba.t our construction of the act shears the district court of

its power to administer the bankrupt law, even if it were true, is no
reason to construe it otherwise. The remedy for such an evil, if it
exists, is to be sought from congress, and not in strained judicial con-
struction. The action is for the possession of personal property. On
the face of the pleadings no reason appears why tbe bankrupt could
not have brought replevin in the common pleas of Pennsylvania. If
such be the case, clause (b) of section 23 provides that, where suit is
brought, the bankrupt's trustee should resort to that court. It is
contended, however, that this section does not apply to the present
action, because the bankrupt, baving conveyed these goods in fraud
of his creditors, had no standing to question the defendant's title; that
the rigbt of action vested in the bankrupt's receiver or trustee never
was in the bankrupt, and consequently clause (b) bas no application.
Possibly, a sufficient answer to this contention is that such a defense
goes to defeat the action, and not to affect jurisdiction. But, assuming
this section does not apply, the plaintiff must still show that the dis-
trict court is by tbe act elsewhere vested with jurisdiction in this
plenary, independent action of replevin. After matured considera
tion, we have reached the conclusion that the act does not grant such
jurisdiction, either by express words or by necessary implication, and
the motion to abate is therefore granted.
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i
In re REICHMAN.

(Dlstrfct Conrt, E. D. Missourt, E. D. February 17, 1891).J
BANKRUPTCy--AoTS Oll' BANXRUPToy-SUFFERmG ATTACHMENT.

Under Bankruptcy Act 1898, § 3, an insolvent debtor CQmmits an act of
bankruptcy by suffering or permitting a creditor to obtain a preference
through legal proceedings, If he falls to discharge an attachment levied
by such creditor on his stock of goods, and allows a sale to be made there·
under. It Is not necessary that the debtor should procure, or actively par-
ticipate in, the bringing of the attachment Buit,

In Bankruptcy.
Huff & Garesche, for creditors.
T. J. Rowe, for bankrupt.

ADAMS, District Judge (orally). The act of oankruptcycharged in
this case is that the bankrupt su'ffered and permitted, while insolvent,
a creditor to obtain a preference through legal proceedings, and did
not, at least five days before a sale of the property affected by such
preference, vacate or discharge the same. The petition details the
proceedings, by which the bankrupt so suffered and permitted the
creditor to secure such preference, to have been as follows: That
one Horton duly sued out two Writs of attachment against the baIk-
rupt; that the same were executed by the seizure of a stock of goods
of the bankrupt; that said stock of goods was afterwards, pursuant to
an order of sale duly made, sold; and that the bankrupt did not, within
five days before such sale, vacate or discharge the preference. Upon
the return of the subprena in this case, dUly served, the bankrupt ap-
pears here, and, in his answer filed, admits the facts as stated in the
petition, namely, the suing out of the writs of attachment by Horton,
and the other proceedings already stated, but says, "He denies that
he suffered or permitted said Horton, through legal proceedings, to
obtain a preference over other creditors." ,
The petitioning creditors move for judgment on the pleadings ad-

judicating the debtor a bankrupt.'This motion presents the question
sharply whether or not the actual participation by a debtor in securing
or bringing about an attachment suit against himself is necessary in
order to constitute an act of bankruptcy, under the provisions of sec-
tion3 of the act approved. July 1,t898. Subdivision 3 of this section
reads as follows: ( .
"Acts of bankruptcy by a perBonBhall consist of his hating • • • suf·

. fered or permitted, while insolvent, an;y creditor to obtaln'a preference through
legal proceedings, and not- having at least five days before a sale or final
disposition. of any property. affected· by such preference vacated or discharged
Buch preference," etc.' .
This language, in its ordinary and natural, meaning, does not seem

to contemplate any actual participation or agency of the debtor.
He suffers or permits the act to be done if heallowsittq be done. He
fsuffers or permits it to be doneif,ihe so conducts.his business that a
'creditor has a cause for attachment,and actually attaches. The act
provides a method of escape from:1Jheconsequences of an unjust attach·
ment by the provision which allows an attached debtor to discharge or


