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Motion for Reargument.
(January 25, 1899.)

PER CURIAM. We are unable to assent to the proposition that
the provisions of the treaty are to be construed so as to hold that
when the public in this country has acquired, through the owner’s
laches, the right to use a trade-name and a trade-mark, such right is
abrogated whenever, by the operation of some subsequent Hungarian
law, the tradename and trade-mark is secured to him in Hungary.
For that reason petition for reargument is denied.

GANNON v. CONSOLIDATED IdE CO.
(Circuit Court of Appeals, Second Circuit. January 5, 1899.)

SeIPPING—HIRING OF CANAL BoAT—L1ABILITY OF BAILEE FOoRr INJURY.

A bailee for hire is responsible for the proper care of the article hired,
not only by himself, but by any one else to whom he intrusts it; and a de-
fendant company, which hired a canal boat for use in its business, and
contracted with.a third person to use it, is liable for an injury to the boat
received through the negligence of the contractor’s servants.

_ Appeal from the District Court of the United States for the Southern
District of New York. ‘

This was a libel in personam to recover for injury to a canal boat.
There was judgment for libelant, and defendant appeals.

William H. Rand, Jr., for appellant.
Peter 8. Carter, for appellee.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

PER CURIAM. Gannon let to the Consolidated Ice Company, the
appellant, his canal boat, for a per diem compensation, to be used in the
transportation of ice. The appellant then contracted with one Shee-
hey to tow the boat from Troy to Crescent, on the Erie Canal, at the
rate of seven dollars per trip. Sheehey wag regularly engaged in the
towing business, and he employed his own men and used his own
horses in conducting it. While he was towing the boat, it was, by
the negligence of his servants, run against a pier and injured. The
appellant disclaims responsibility for the damage, insisting that Shee-
hey was an independent contractor, and, as his servants were not its
servants, it is not liable for their acts.

The liability of the appellant does not rest upon the ground that the
boat was injured by its servants, but upon the ground that it was in-
jured by its subusers. They were not trespassers or strangers, but
were using the boat, by the permission of the appellant, for the pur-
poses of its bailment. The appellant could not absolve itself from its
duty as bailee to take proper care of the boat by delegating that duty
to another. The hirer of property is liable, not only for his own
personal default or negligence in its custody, but also for that of any
other person whom he permits to use it. Schouler, Bailm. § 145;
Story, Bailm. § 400. The precise question now presented was con-
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sidered by this court in Smith v. Bouker, 1 U. 8. App. 80,1 C. C. A.
481, and 49 Fed. 954, and decided adversely;to the contention of the ap-
pellant Of the cases cited by the appellant to sustain his contention,
the only ones in point are Jackson v. Easton, 7 Ben. 191, Fed. Cas. No.
7,134, 'and McLoughlin v. Néew York nghterage & Transportatwn Co.,
7 Mlsé Rep. 119, 27 N. Y. Supp. 248. We find nothing in the reason-
ing of these cases to lead us to depart from our conclusions in Smith v.
Bouker. ~ The decree is aﬁirmed with interest and costs.

G e

THE BELLA,
{Distriet Court, D. Washington N. D. January 3, 1899.)

1. MARIEIME LiENs—BREACH OF CONTRACT oF CARRIAGE — RECIPROCAL Rr1GHT

TO LIENS.

The rights of the owners of a ship and cargo w1th respect to liens, are
reciprocal. The owner of a cargo has no lien on'the ship for performance
of the contract of carriagé’ until the shipowner’s lien upon the cargo for
freight has attached. Nor is there any lien on the ship for the enforce-
meirt of a contract for the carriage of a passenger until he ‘has rendered

" himself on board for the purpose of being carried 3s a passenger.
2. BAME—CONTRACT OF AFPFREIGHTMENT WITH CHARTERER—LIEN ON VESSEL.

. Libelant contracted with a transportation company for the carriage of
freight’ and passengers from Seattle to &n Alaskan port, no vessel being
specified. The company entered into a charter party with the claimants
for the: schooner Bella, but failed to comply with its terms to entitle it
to possession,:-and never obtained possession, though it was permitted to
build a new cabin on the vessel, and to place & purser on board, who made
some arrangement for loading freight for libelant, but had not done so
when the charter was abandoned by the charterer. Passengers of libel-
ant’s party had also visited the vessel, and selected berths, but had not
‘gone 'on board for purposes of ‘the voyage. Held,” that libelant was not
entitled to a lien on the vessel for the breach of the contract by the
transportation company.

8. ADMIBALTY—-BETTLEMENT OF CASE.

An intervener in an admiralty suit in rem, who had obtained leave to
prosécute his claim in forma pauperis, made a settlement with the claim-
ants! without paying costs or fees of his attorneys. Held, that the attor-
neys, not having taken steps to obtain a lien, were not entitled to con-
tinue the prosecution of the claim,

4. SAME—CosTS,

It appearing that the cldim was valid, the costs made by the interven-

tion woula bé taxed to the claimants.

This was a.suit in rem by the Missouri Alaska Gold Company, of
Paris, Mo., against the schooner Bella, (Meyer & Kyle, claimants), for
damages for breach of a contract of affreightment.

Brady & Gay, for libelant and intervener.
Stratton & Powell, for claimants.

HANFORD, District Judge. By a contract in wrltmg between
libelant and the SeattleDawson City Transportation & Merchandise
Company (which, for convenience, will be hereafter referred to as
the “Transportation Company”), said Transportation Company agreed
to carry -a number of passengers and about 100 tons of freight, by a
vessel not named, from Seattle to the mouth of the Yukon river, at
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specified rates; and in pursuance of that contract the libelant paid a
sum of money, estimated to be about one-half of the total amount to
be paid for said transportation, and the party for whose transportation
the libelant had undertaken to provide came to Seattle from the state
of Missouri, made purchases of supplies and merchandise to take with
them' to St. Michaels, caused the same to be delivered at a warehouse
for shipment on the Bella, and selected their sleeping berths, with
the consent of the master and purser. The Transportation Company
attempted to provide a vessel for the service which it had undertaken
to perform, by chartering the schooner Bella. A charter party was
executed by the owners, and a part of the money agreed to be paid
as consideration for the charter was paid, and the charterer was per-
mitted to construct upon the vessel a new cabin for the accommoda-
tion of the passengers; but, by the terms of the charter party, the
owners were entitled to retain possession and control of the ship until
they received a bond, satisfactory to their agent, to indemnify them
against all liens which might attach to the vessel, and against all de-
mands for freight or rental of the vessel, during the continuance of
the charter. Said bond was never furnished, and the vessel was ac-
tually retained in the possession and control of the master of the
ship, who was employed by the owners. The vessel, however, was laid
in.a berth at Seattle, ready to receive cargo; and while in that position
she was taken into custody by the marshal, under process issued
against her in a suit to collect a small balance of the expense incurred
by the Transportation Company for the new cabin, above mentioned.
The intervener, P. H. Levin, was engaged by the Transportation Com-
pany to go on the vessel as purser and freight clerk, and he was re-
ceived on board in-that capacity by the master, quarters were assigned
to him, and he was permitted to act as purser and freight clerk from
the 1st to the 26th day of May, 1898, and in that capacity he received
on board of the vessel a quantity of merchandise which the Trans-
portation Company had agreed to carry for a party not connected
with the libelant, and he also received the freight belonging to the
party represented by the libelant, and caused it to be moved by the
crew of the vessel from the warehouse to a place on the dock, ready
to be taken aboard. - The vessel was then in custody of the marshal;
and, before any of it was taken on board, the president and managing
officer of the libelant forbade the loading of said freight on board,
and it was afterwards returned to the warehouse. The Transporta-
tion' Company, having entirely failed to furnish the bond and make
the final payment provided for in the charter party, abandoned the
voyage, and surrendered all claim to control of the vessel; aund there-
upon this suit in rem was commenced to recover the amount paid for
transportation of passengers and freight by the libelant to the Trans-
portation Company under the written contract between the two cor-
porations, and to recover damages for breach of said contract by the
Transportation Company.

Levin filed an intervening libel for the amount of his wages during
the time he was engaged as purser and freight clerk, and, by an order
of court, he was permitted to prosecute his suit as an intervener in
forma pauperis. After his libel had been answered by the-claimants,
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he made an assignment in writing of his claim against the Transporta-
tion Company, and of his interest in the suit, to one B. A. Cornell, who
afterwards made a further assignment thereof to the elaimants, for the
sum of $50. This was done without the knowledge of the proctors for
said intervemer, and without .the payment of fees which had been
earned by the officers of the court. Neotwithstanding said assignment,
the proctors now claim the right to further prosecute the suit in be-
half of said intervener, in order to recover costs and compensation for
their services. :

It is clear that the libelant has no claim against the Bella, nor
against her owners, by virtue of any contract made with them, or any
agent authorized to represent them, or with the master. The char-
terer could not bind the schooner by any contract, without satisfying
the conditions of the charter party essential to acquire the right to
have possession of the vessel and to control her employment. Hav-
ing failed to comply with the conditions, the Transportation Company
did not become owner of the vessel for the voyage, nor a representative
of the owner. Although the Transportation Company was permitted
to have a mew cabin constructed on the vessel, which was necessary
to equip her for the intended voyage, its possession and control of the
ship were not so complete that representatives of the libelant were
deceived by being led to believe that it had authority to make a con-
tract creating a lien upon the vessel. The contract upon which the
suit is founded makes no reference to the schooner Bella, and no lien
for freight or passage money ever attached to the goods or baggage
of the people represented by the libelant. Neither the owner nor
charterer could lawfully assert a claim to such a lien by reason of the
handling of their goods, without their consent, while the vessel was
in the marshal’s custody. As between the respective owners of a
_ship and cargo, their rights are reciprocal. The right to a lien for
freight gives a right to a lien upon the ship for due performance of
the contract for safe carriage and delivery, and no such lien upon the
ship attaches until the lien for freight has attached upon the cargo.
I hold, also, that until a passenger has rendered himself on board,
for the purpose of being carried as a passenger, performance of the
contract has not been commenced, so as to subject the vessel to a
lien. The Eugene, 83 Fed. 222; Id., 31 C. C. A. 345, 87 Fed. 1001.
Merely going on board to inspect the vessel, or to select and reserve a
sleeping berth, is not any part of a journey, nor the beginning of the
relation of carrier and passenger.

By the uncontradicted evidence, it appears that the intervener, Levin,
was received and recognized by the master of the Bella as purser and
freight clerk, and he remained on board in that capacity 26 days.
His services were of no value to the ship, but his time was reasonably
worth to him $100 per month, and I must conclude that he did have
a valid claim against the ship and the master for his wages at that
rate for 26 days. I do not consider that it is 2 commendable prac-
tice to settle a litigated claim without the knowledge of the attorneys
whose appearance for the party appears of record. Nevertheless, at-
torneys who have not taken the steps necessary to acquire a lien upon
the money due to their client cannot assert any right in their own
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behalf against an adverse party who does effect a settlement in that
manner. Permission to prosecute this suit in forma pauperis, in be-
half of the intervener, would not have been granted if the court had
been informed that the attorneys claimed any interest in the suit
or a right to share in the proceeds of a recovery. Boyle v. Railway
Co., 63 Fed. 5639. The clerk and marshal, however, are entitled to
be protected in their right to collect all the fees they have earned for
services at the instance of the intervener as well as the claimants.
The parties had no right to settle the case without providing for the
costs already accrued. For this reason the claimants will be taxed
with all costs of intervention, including the same proctors’ fees which
would be taxable if the intervener had recovered a sum less than $50
after a final hearing, The libelant’s suit will be dismissed, with costs.

BURRILL et al. v, CROSSMAN et al.
(Circult Court of Appeals, Second Circuit. December 7, 1898

No. L

$. ACCORD AND SATISFACTION — STATEMENT AND SETTLEMENT OF ACCOUNT —
MATTERS NOT INCLUDED.

A stated and settled account is only prima facie evidence of its cor-
rectness, and does not preclude the parties from giving evidence that It
did not include all the demands between them, nor operate as an accord
and satisfaction as to matters not included therein nor considered between
the parties prior to its settlement.

2 BAME-—SETTLEMENT BY AGENT.

The consignees of the cargo of a vessel chartered by the consignors ren- .
dered an account to the agents of the owners of the vessel, in which they
credited such owners with the freight, which was payable on delivery of
the cargo, and paid the amount thereby shown, taking a receipt therefor.
Held, that such settlement did not conclude the owners of the vessel as to
a claim for demurrage which did not arise from any fault of the con-
signees, and for which they were not liable, but for which the consignors
were liable under the terms of the charter party.

Appeal from the District Court of the United States for the South-
ern District of New York.

This was an action by William Burrill and others against William H.
Crossman and others for demurrage arising under a charter party.

Lawrence Kneeland, for appellants.
Everett P. Wheeler, for appellees.

Before WALLACE and LACOMBE, Circuit Judges,

WALLACE, Circuit Judge. Most of the questions arising upon this
appeal have been disposed of by this court upon a former oceasion (16
C. C. A. 381, 69 Fed. 747), and it remains to be considered whether the
defenses of payment and accord and satisfaction are sustained by the
proofs. . In considering these defenses, we shall treat the case as
though Phipps Bros. & Co., the agents of the appellants at Rio Janeiro,
had authority, co-extensive with that of the appellants themselves, to
make any settlement or compromise with the consignees of the cargo,



