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In re ROUSE et al.
(District Court, N. D. Illfnois, S. D. January 8, 1899)

BANEKRUPTOY—PRIORITY OF DEBTS—WAGES OF LABOR.

Althotgh Bankruptcy Act 1898, § 64b, gives priority of payment out
of bankrupt estates to wages due to workmen, clerks, and servants only
when they have been “earned within three months before the date of the
commencement of proceedings’” in bankruptcy, yet, where an act of bank-
ruptey, which caused a suspension of the debtor’s business, occurred on
August 81, 1898, and a petition in involuntary bankruptey was filed against
it on the earliest day allowed by section 71 of the act, viz. November 1,
1898, priority will be accorded to wages of workmen earned within three
months before August 31st, instead of limiting them to three months
before November 1st; effect being thus given to the manifest general pur-
pose of congress in regard to the preference of labor claims, as against
the specific limitation in section 64b, which is contradictory of such gen-
eral purpose.

In Bankruptcy. On petitioil of various workmen, laborers, and
servants of the bankrupts for preferential payment of their claims.

W. T. Irwin, for claimants.
James M. Flower, for bankrupts.

GROSSCUP, District Judge (orally). On the 31st of August, 1898,
the firm of Rouse, Hazard & Co., manufacturers of bicycles, suspended
business; its property being on that date seized by the sheriff of Peoria
county, Ill., under executions issued upon judgments rendered against
the corporation in the courts of the state of Illinois. Subsequently
the property was'sold by the sheriff, and the proceeds held by him sub-
ject to further order. On the 1st of November, 1898, a petition was
filed in this court by creditors, alleging the foregoing facts, and such
other as in law constituted the firm of Rouse, Hazard & Co. involuntary
bankrupts. Having determined that the sale made by the sheriff was
as favorable as could be expected under further proceedings, and having
taken, therefore, by the concurrence of all parties, the proceeds in the
hands of the sheriff in lieu of the bankrupts’ property, the only remain-
ing question is whether certain claimants are entitled, in the distribu-
tion of these assets, to0 a preference. '

The claimants are the workmen of Rouse, Hazard & Co., and their
claims are for wages earned within three months before the 31st of
August, 1898, not to exceed $300 to each claimant. The objection
made to the allowance of priority is that the bankruptcy proceedings
were not commenced until the 1st of November, 1898, and that, there-
fore, under the strict letter of the act,—section 64b (4)},—no priority
attaches for wages, except such as may have been earned within three
months preceding such 1st of November.

The bankruptcy law went into effect July 1, 1898, but provided (sec-
tion 71a) that no petition for involuntary bankruptcy should be filed un-
til four months after, or the 1st of November, 1838. It is provided, how-
ever (section 3b), that any of the acts of bankruptey set forth, occur-
ring within four months before the filing of the petition, may be made
the basis of proceedings in involuntary bankruptcy. Thus it happens
that the failure of Rouse, Hazard & Co., occurring on the 31st of August,
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brings their estate within the jurisdiction of the bankrupt court, al-
though the creditors’ petition was not filed, and could not have been
filed, until the 1st of November following. If the claim for priority
under consideration is to be limited to a period of three months prior
to “the commencement of proceedings,” it would only run back to
August 1st, or a date only one month before the suspension of Rouse,
Hazard, & Co. Is this the intention of the act? Such conclusion
would, unquestionably, work a great hardship upon the workmen.
Under the law, they could not so much as file a petition or take any
step in the bankrupt court until the November following. Does this
act of congress pretend to give priority in one section, and then pro-
hibit in another section any step towards its realization? It is plain
to me that congress, above all things else, intended that workmen
should have a priority for their wages, to the extent of $300 in money
and three months in time; but it is also pretty plain that, construing
the language of the clause respecting the commencement of proceedings
literally, and keeping in mind that under the law no petition could be
filed until November 1st, these claimants can, under a strict construe-
tion, obtain no preference for the three months intended. The general
purpose of congress, on one side, seems to be opposed by a strict inter-
pretation, on the other. The bankruptcy law in this respect is, in my
opinion, plainly self-contradictory. Under these circumstances, which
of the contradicting provisions shall give way? Shall the manifest pur-
pose of congress yield to one of the minor provisions of the act? Shall
strict interpretation of language, though inadvertently used, and in the
incidental connection only of fixing a limitation, emasculate the plain
purpose of congress respecting this character of claims? I think it is
plain that, where the general purpose is ascertainable, it should stand.
Priority of the character here claimed has come to be almost universally
allowed. It is a part of the established legislation of all, or nearly all,
the states. It is founded upon a just regard for the exigencies of those
who are compelled to earn their living by their daily labor. It is
founded, too, on plain justice; for the product brought into court, and
constituting the fund to be administered, is, to a considerable extent,
the output of the men who have within three months devoted labor to
it. I cannot conceive that congress intended, under any circumstances, -
or in any view of the language used in the act, to deny such priority
or to scale it down. Had attention been called to the contradictory
effect of the language used, I have no doubt that there would have been
such substitution as would have left the priority unimpaired for the
whole three months, and for the full $300. In such a case it is, in my
opinion, the plain duty of the courts to carry out the main purpose of
the act, although in so doing the otherwise literal meaning of some
subsidiary and incidental provisions may be overridden. I therefore
hold that the claimants are entitled to a priority, to the extent of the
claims proven, not exceeding $300 each, for wages earned within three
months preceding the suspension, or the 31st of August, 1898,
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RICHARDS et al. v. UNITED STATES.
(Olrcuit Court, 8. D. New York January 18, 1899.)
' No. 2, 647.

1, Cusroms DUTIES—CLASSIF‘IOATION-—LITHOGRAPEIC Fasuron PRINTS.
Lithographic fashion,priits, forming part of a monthly fashion perlodl-
cal published abroad, and having a literary part, consisting of notes upon,
and a letter concerning, ladies’ current: fashions, were excepted from duty
under the éxcepting cl:iuse of paragraph 562 of the act of 1894

2. BAME—BUFFICIENCY OF PROTHET.

Paragraph 808 of the act of 1894 makes lithographic prints dutiable
except, inter alia, “when forming a part.of a periodical or newspaper and
accompanying the same.” Held, that a protest against the imposition of
& duty on prints, claimed to come within the exception, was not obJectlon-
able because' it stated that the prints in question were “free,” since,
though the word “‘free” was not used in the paragraph, the effect of the
exception: wasto leave them' free

This was an appeal by Rlchards & Co from a decision of the board
of general appraisers in respect to the classification for duty of certain
lithographic fashion prints imported by them.

Walter H. Bunn, for appellants,
Henry C. Platt, Asst. U B. Atty.

WHEELER DlStI‘lCt Judge By paragraph 562 of the act of 1894,
perlodlcals, 1ssued regularly at stated periods, unbound and contain-
ing current literature of the day, were free; and, by paragraph 308,
hthographlc prints, except, among other clrcumstances, “when form-
ing a part of a periodical or newspaper and accompanying the same,”
were dutiable. . These articles are lithographic fashion plates, and
were returned for duty as lithographic prints. The importers pro-
tested that they were “free of duty” under paragraph 308, which states:
“Lithographic prints, when forming part of a periodical and accompany-
ing same, shall be excepted from duty.” On hearing before the
board without notice, which failed to be given by mistake, the protest
was overruled. . Testimony taken now shows that these plates were a
part of Le Bucces, a leading monthly fashion periodical of Paris,
furnished five times a year, on the subscription price of $24 a year,
and accompanying it. The literary part of the periodical consists of
notes upon, and a letter concerning, ladies’ current fashions. This
seems to be, clearly enough, current literature of the day, to-make the
periodical free, and the prints seem to so form a part of and to ac-
company the periodical as to be themselves free. The protest is criti-
cised for stating that the plates were free under paragraph 308, when
nothing is specified there as free. But the exception there leaves them
free, and the referring to and quoting that seems to point out the
ground of the protest sufficiently. Decision reversed.



