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Brandt, Sur. § 204. His conduct and remarks may justify an in-
ference of due notice. Id. In Reynolds v. Douglass, 12 Pet. 497, 504,
the supreme court of the United States said: “This notice need not be
proved to have been glven in writing, or in any particular form, but
may be inferred by the ]ury from facts and circumstances which shall
warrant such inference.” It has been held that it need not be given
by the creditor, but that notice of the acceptance of the guaranty, re-
ceived within reasonable time from any source, is sufficient. Brandt,
Sur. § 204; Baok v. Downer, 27 Vt. 539. In Bascom v. Smith, 164
Mass. 61, 41 N. E. 130, it was ruled that knowledge of acceptance is
equivalent to notice. This principle was avowed by the supreme court
of the United States in Adams v. Jones, 12 Pet. 207, 213, where the
court said that knowledge by the defendant’s agent of credit given by
the plaintiff under and on the faith of the guaranty would dispense
with any further notice.  What is a reasonable time for notice of the
acceptance of a gnaranty depends upon the circumstances of each par-
ticular case, and generally is a question for the determination of the
jury. Brandt, Sur. § 203; Manufacturing Co. v. Welch, 10 How. 461.

Upon the whole, then, we are of opinion that the plaintiff’s evidence
disclosed such facts and circumstances, and conduct on the part of the
defendant, as would warrant a jury in finding that the defendant had
received notice, within a reasonable time, that the plaintiff had ac-
cepted and acted upon his guaranty contained in the instrument of
February 10, 1896. Therefore the judgment of the circuit court is
reversed, and the cause is remanded to that court, with directions to set
aside the verdict and grant a new trial.

TEXAS & P. RY. CO. v. SMITH et al.?
(Circult Court of Appeals, Fifth Circuit. January 3, 1809)

No. 648.

1. JUDGMENT—COLLATERAL ATTACK.

Where an appeal to the supreme court of a state was dismissed in 1869,
the judgment below became a finality, and neither its validity nor the
grounds for dismissal of the appeal can be inquired into, in an action in a
federal court not commenced until 1885.

2. PARTIES—REAL ACTION AGAINST ADMINISTRATOR—VALIDITY AGAINST HEIRrs.

In Louisiana, where a succession owes debts and is unsettled, and has
not been accepted by the heirs, a real action may be maintained against
the administrator alone, and the heirs are bound by a judgment therein,
though not joined as parties.

8 EJeEcTMENT—SUFFICIENCY OF TITLE TO SUPPORT

In an action commenced in 1885, to recover real property, corresponding
to an action in ejectment, and in which plaintiffs could only recover on
the strength of their own title, they relied entirely upon an entry of the
land from the state by an ancestor, in 1853, which entry was canceled and
annulled at suit of the state by an adjudication of its courts which became
final in 1869, The entryman having died pending the suit, his suc-
cession, which was unsettled and indebted, was represented in the suit
by his administrator. There was no evidence that plaintiffs, or their
ancestor, or any one in their behalf, were ever in possession of the land,
which was, and had been for 12 years or more, in possession of defendants

1 Rehearing denied February 21, 1899,
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under ¢claim of title. Held, that the evidence was Insuﬁieient 1o support
a Judgment for plaintiffs.

‘Writ of Error to the Cll‘Cl]lt Court of the Umted States for the West-
ern District of Louisiana.

On May 14, 1853, William W. Smith made an entry in the state land office
of the state of Louisiana.of a tract of land known as “Cross Lake,” containing
218/300 acreB, and he paid therefor $26.47. On December 8, 1857, the state
of Louisiana filed a petition in the disfrlct court of Caddo parish La to set
aside the entry and cancel the certificate. - The state, ‘In its petition, alleged
that the entry. was made under an:act 6f the state legislature approved April
380, 1853, entitled “An act authorizing'the register of the land.: office to sell
certain shallow lakes in the state of Louislana.” The state's petition further
alleged that; “Said act was promulgated hy publication in the official state
paper or the 23d day of June, A. D. 1853, and said act provided that the regis-
ter of the .land office, at Baton Rouge, be authorized to sell' all the shallow
lakes. In this state, the area of which has been ascertained by surveys, and
which are susceptible of being reclalmed, ,wholly or in. part, by draining or
leveeing: provided, that this act §hall not apply to any swamp lakes in this
state; provided, sald sale shall not'be made until the lands have become' the
property of ‘the state, and been regﬁlarly gurveyed, and the gurveys been
recognized; by the state.”

The nullity of the entry was alleged for the followlng reasons (1) Because
the law under, which the entry was made had not been promulgated at the
time of ‘the entry, (2) because said lake had not, at the time of said entry,
been legally’ surveyed, nor had the surveys' been recognized By the state, nor
have they yet been, and, further, that, had the sale not beén made before the
promulgation of said law, it could have been sold for a.-much larger price,
and that, 1f, the entry was canceled, the land could be sold for $25 per acre
or more. “‘Theé state alleged that it made a legal tender to W. W. Smith of
the sum and interest paid by him fot the land, and déemanded the surrender
of the certificate of entry, in order that the same might be canceled; all of
which Smith refused. In 1858, while this suit was pending, William W.
Smith died, and one John W. Smith was appointed by the probate court of
Caddo parish, La., curator of his succession. The legal heirs of William W.
Smith were his brother, James F. Smith; and the minor’ children of a pre-
deceased brother; all of the heirs belng residents of Kentucky. The suit was
revived, In 1859, against John W. Smith, as administrator of the succession
of Willlam W. Smith. The admmistrator answered the suit, and prayed for
a jury. The cause was tried, and 'a' verdict was rendered In favor of the
state. Upon this verdict a judgment was rendered on November 24, 1860, an-
nulling the.certificate of entry and.ordering the same to be dehvered up.
From this judgment the administrator, on November 24,:1860, took an ap-
peal, Without supersedeas, returnable to the supreme court of the state in
July, 1861. On August 3, 1867, the final account of John W. Smith, as ad-
ministrator, was approved by the probate court; judgment was rendered in
his favor against the succession for $3,336.04, the balance which the final
account showed the estate owed him; .and he was discharged as administra-
tor, and his bond as such was canceled..  On August 11, 1869, the supreme
court of the state dismissed, by consent of counsel, the appeal Whlch the ad-
ministrator had taken as dbove stated. The present suit was instituted on
May 1, 1886, by the legal helrs of W, W. Smith against the receivers of the
Texas & Paciﬁc Railway Company. They claimed the land in dispute,
known as “Cross Lake,” by virtue of the alleged purchase from the state
of Louislang by W. W. Smith, on May 14, 1853. 'They alleged that, in
1881, the New Orleans & Pacific Railroad Company {llegally took possession
of the land, and prayed to be decreed the lawful owners of the land and to re-
cover rent8 and revenues. By way of exception or answer, the defendants
pléaded, among other matters, that the proceedings in the state court an-
nulling the ¢ertificate of entry are binding on the plaintiffs. They reiterated
the grounds upon which the state had sued for the annylment. They averred
that the land had never been selected by the state of Lomsxana as swamp
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and overflowed land, and had never been reported as such to the commissioner
of the general land office, and had never been approved as such by the secre-
tary of the interior or land commissioner; that the land was never listed nor
returned by the secretary of the interior to the state of Louisiana as swamp
and overflowed land; and that the state had never acquired and never claimed
the land as swamp and overflowed land. Defendants further averred that
the land never belonged to the class of land known as swamp and overflowed
lands, but to the class known as “shallow lakes,” and therefore not embraced
in the grant of swamp and overtlowed lands by the United States. Defend-
ants further averred that they purchased the land from the New Orleans &
Pacific Railway Company, and they set out a chain of title going back to one
W. D. Wylle, who, on February 24, 1872, acquired the land from the United
States under the acts of congress to secure homesteads to actual settlers, ap-
proved May 20, 1862, and March 21, 1864, ag shown by receiver's receipt No.
683, and by patent of the United States annexed to and made part of defend-
ants’ answer. Defendants also pleaded the statute of limitation or preserip-
tion of 10 years, averring that they have been, for a period of more than 10
years, in peaceful and notorious possession, under authentic and recorded
acfs translative of property. The cause was tried in the lower court, and
judgment rendered against the Texas & Pacific Bailway Company, which in
the meantime had been substituted as sole defendant; and which took its
writ of error to the supreme court. The judgment was reversed, and the
cause remanded. 159 U. 8. 66, 15 Sup. Ct. 994. The trial below, after the
remanding, again resulted in a judgment against the railway company, and
from the latter judgment the railway company sued out this writ of error.

W. W. Howe, for plaintiff in error.
A. H. Leonard, for defendants in error.

Before McCORMICK; Circuit Judge, and SWAYNE and PAR-
LANGE, District Judges.

PARLANGE, District Judge, after stating the facts as above, de-
livered the opinion of the court.

This is a petitory action, under the procedure of the state, and cor-
responds to the common-law action of ejectment. The plaintiff in
such an action must recover on the strength of his own title, and not
on the weakness of the adverse title. 'We do not see how the defend-
ants in error can avoid the force and effect of the judgment rendered
in 1860 in the district court of Caddo parish, La., which annulled
the certificate of entry issued to W. W. Smith. The appeal to the
state supreme court was dismissed in 1869. The effect of the dismissal
was to make the judgment of the lower court a finality. Every pre-
suimption is in favor of the regularity of the action of the state supreme
court in dismissing the appeal, and we do not know. of any power in
this court, especially after such a great lapse of time, which would
authorize us to review the matter of the dismissal. It does not ap-
pear that any heir or representative of W. W. Smith has ever taken
any action looking towards the reinstatement of the case. The dis-
missal, acquiesced in during the period of 17 years which elapsed until
this action was brought, must be taken to have operated a final deter-
mination of the questions involved in the suit by the state. We are
clear that the judgment cannot be collaterally attacked and inquired
into.

The petition of the defendants in error, by which this action was
begun, ignored all the proceedings in the state court, and those pro-
ceedings were set up in defense. The brief for the defendants in er-
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ror makes scant reference to the state-court proceedings. But it was
contended on behalf of the defendants in error, in the oral argument,
that the judgment in the state court was of no effect, or at least was
not binding upon the defendants in error, because the heirs of W. W.
Smith were not joined in the action. The contention is without
force. 'Whatever doubt may have existed on the point has been dis-
pelled by the state supreme court in the case of Woodward v. Thomas,
38 La. Ann. 238. The opinion in that case reviewed anterior cases,
and held that where a succession, though apparently solvent, owes
debts, and is unsettled, and the heirs, though present, have not ac-
cepted the succession, the administrator, without the heirs, may stand
in judgment in a real action. Exceptions to the rule, and a difference
between the powers of executors and those of administrators, are
pointed out in the opinion; but those matters do not concern the
present cause. See cases cited in Woodward v. Thomas, supra; also
Pauline v. Hubert, 14 La. Ann. 161.

" It is clear that the action in the state court was properly brought
against the administrator alone. The succession owed debts, as is
shown by the fact that, simultaneously with his discharge, the admin-
istrator obtained against the estate a judgment for a considerable
sum which the estate owed him. The heirs had never accepted the
succession, and, besides, were nonresidents; the latter fact, however,
being immaterial, under the main case just cited. Even if there were
flaws or defects in the title of the plaintiff in error, the defendants
in error could not prevail, unless they showed in themselves a title
sufficiently strong to warrant the court in awarding them the prop-
erty. We find, on the one hand, the defendants in error, who rely
exclusively on an entry made in the state land office some 33 years
before this action began. We find that entry. to have been canceled
and annulled at the suit of the state, the adjudication therein having
become final by the action of the highest court in the state, some 17
years before the institution of this suit. We do not find any proof
that, at any time previous to these proceedings, Smith or his heirs ever
recorded any claim to the land, or ever paid any tax on it, or ever
did any acts of ownership with regard to it, or that it was ever inven-
toried or claimed as a part of Smith’s estate. On the other hand, we
find the plaintiff in error in full possession of the land, under titles
going back to a patent of the United States issued some 12 years or
more before this action was instituted. Under such a state of facts,
there is no room for doubt that the claim of the defendants in error
must be rejected. We notice that the supreme court of the United
States, in disposing of other questions involved in this case, said:
“There may be a question whether the patent in this case * * *
was not conclusive as to the full title upon all the parties to this litiga-
tion.” 159 U. 8. 68, 15 Sup. Ct. 995. We are of opinion that the
lower court should have directed a verdict in favor of the plaintiff in
error. The judgment of the lower court is reversed, and the cause is
remanded to that court, with the direction to grant a new trial.
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LIFE INS. CLEARING CO. v. BULLOCK.
(Circuit Court of Appeals, Fifth Circuit. December 20, 1898.)

‘ No. 695,

1. Lire INSURANCE—WAIVER OF DEFENSE TO POLIOCY—QUESTION FOR JURY.

In an action on a life insurance policy, although a good defense Is shown,
where it appears that the defendant received information during the life-
time of the insured from which it knew, or should have known, of the ex-
istence of such defense, and afterwards called on the insured for a
premium, which was paid, the gquestion of whether defendant thereby
waived such defense requires the submission of the case to the jury.

2. SAME—CONCEALMENT IN APPLICATION.

The failure of an applicant for life insurance to disclose diseases from
which he has suffered, in reply to pertinent questions, is not rendered im-
material by the fact that they resulted from habits or other diseases which
he'did disclose.

In Error to the Circuit Court df the United States for the Northern
District of Alabama.

The Penn Mutual Life Insurance Company having rejected the application
of E. C. Bullock for insurance on his life, the Life Insurance Clearing Com-
pany, with knowledge of the rejection, accepted the risk, and issued a policy
to Bullock, dated February 13, 1894, Bullock died on October 19, 1896. Hva
M. Bullock, his widow, being the beneficiary of the policy, brought suit upon
it in the circuit court of Jefferson county, Ala., against the Life Insurance
Clearing Company. The plaintiff in error removed the suit to the United
States circuit court at Birmingham, Ala. The case was tried in the latter
court, and judgment was rendered against the insurance company, which
has brought the cause to this court by writ of error. The gravamen of the
defenses set up by the insurance company is that Bullock, the decedent, con-
cealed that he had been insane, and an inmate of an insane asylum, on sev-
eral occasions, and had there been treated for insanity; that, being questioned
as to the diseases he had had, bhe failed to give full and truthful answers;
and that he stated that within five years he had consulted or been prescribed
for by but one physician, whereas, in truth, he had been prescribed for by
other physicians. The assignment of errors address themselves to the ex-
clusion or admission of testimony; to one charge alleged to have been im-
properly given; and to several charges alleged to have been improperly re-
fused.

M. D, Munn, Wm. C. Ward, and W. R. Houghton, for plaintiff ih
error. .
A. H. Merrill and Z. T. Rudolf, for defendant in error.

Before PARDEE, Circuit Judge, and SWAYNE and PARLANGE,
District Judges.

PARLANGE, District Judge (after stating the facts as above).
The defendant below requested the trial court, in different forms,
1o direct a verdict in its favor. In our opinion, those charges were
properly refused. Even if it were conceded -that Bullock, the de-
cedent, made the concealments of fact charged by the defendant
below in its pleadings, it would not follow that a verdict should
have been directed in favor of the defendant.

The evidence, which has been brought up as part of the bill of ex-
ceptions, shows that on October 7, 1895, the insurance company re-
ceived from some one a confidential statement to the effect that



