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sionsand renewals; Most certainly,the plaintiffs were not thereby
authorized to surrender the bills of lading or deliver the merchandise
to Keen-Sutterle Company, for the clause in the guaranty immediately
following (quoted at large above) defines precisely what the plaintiffs
might do in that regard. They· were authorized to deliver the mer-
chandise, or the documents applicable thereto, to Keen-Sutterle Com-
pany, upon that company's agreeing to store the merchandise in the
plaintiffs' name, or to hand the plaintiffs the proceeds (identical or
otherwise), or to deliver the merchandise to purchasers, with instruc-
tions to make settlement directly with the plaintiffs. The agreement
underwhich the bills of lading for the wool were delivered secured none
of these things. Keen-Sutterle Company was not to'hand the proceeds:
to the· plaintiffs, but was allowed to retain and use them, and was
bound only to provide funds to meet the drafts at or near maturity.
The defendant's security was thus wholly lost. In lieu of an immedi·
ate claim to the proceeds of sale was substituted the naked engage-
ment of Keen-Sutterle Company to pay the amount in the distant
future. The departure from what was authorized was material and
prejudicial to the defendant, as the event demonstrated.
We are of opinion that the court below should ha'Ve given judgment

for the defendant upon the reserved questions of law arising upon the
defendant's first and third points and stipulation filed therewith. The
judgment of the circuit court is therefore reversed, and the cause is
remanded to that court, with direction to enter judgment in favor of
the defendant below, in accordance with the foregoing opinion, non
obstante veredicto.' .

BARNES CYCLE CO. v.REED.
•(Clrcult Court of Appeals, Third' CircuIt. January 9, 1899.)

No.4, September Term.
GUARANTY-NoTICB OB' ACCBPTANCE-SUFFICIENCY AND MANNER OF PROOF.

To hold a guarantor who is entitled to notice of the acceptance of the
guaranty, direct proof of such notice is not essential, and it is sufficient
if facts and circumstances appear to warrant the jury in finding that the
guarantor had received such notice in reasonable time, and thereupon had
taken steps to secure himself.

In Error to the Circuit Court of the United States for the Western
District of Pennsylvania. .
This was an action at law by the Barnes Cycle Company against C.

M. Reed, upon an alleged contract of guaranty. The trial court direct-
ed a verdict for defendant, and overruled a motion for new trial (84 Fed.
603), and plaintiff brings error.
Henry E. Fish, for plaintiff in error.
T. A. Lamb, for defendant in error.
Before AOHESON and DALLAS, Circuit Judges, and BUTLER,

Judge.

ACHESON, Circuit Judge. We agree with the circuit court that
the paper of February 10, 1896, was not an unconditional guaranty,
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complete in itself without notice. This conclusion is fully sustained
by the ruling in Machine 00. v. Richards, 115 U. S. 524, 6 Sup. Ot. 173.
Weare not able to discover any substantial difference between the guar-
anty here and the one in that case. As was there said in respect to
the general words "for value received," the acknowledgment in the
paper here in suit of the receipt of one dollar, without stating by whom
paid, is consistent with payment by the principal debtor. Neverthe-
less, we are constrained to hold that, under all the evidence in this case,
the court was not justified in directing the jury to find a verdict in favor
of the defendant. It appears that during the running of the contract
between the plaintiff and L€o Schlaudecker (the SUbject-matter of this
guaranty), namely, on August 13, 1896, six weeks before the expira-
tion of the contract, the defendant, acting by his attorney at law,
took from Schlaudecker a judgment note which included the guarantied
indebtedness at that date of Schlalldecker to the plaintiff, under the
principal contract. There was evidence to show that the amount of that
indebtedness so included in the note was taken from Schlaudecker's
books of account,and a memorandum thereof deliveredbySchlaudecker
either to the defendant himself or to his attorney. Testimony on the
part of the plaintiff connected the defendant personally with the tak-
ing of that note. Then there was evidence that, after the taking of
the judgment note,-some time in the succeeding month of September,
-the defendant applied to John H. Phillips, Mr. Schlaudecker's book-
keeper, for information as to the condition of his business, and that the
defendant then asked for and received a memorandum of "the accounts
which he had guarantied," and that this memorandum contained the
plaintiff's name and the amount of the indebtedness to it. And Mr.
Phillips testified: "When I gave him the memorandum, and men-
tioned the names and amounts, he said, 'I know about that, but want to
know what the condition is, and whether Schlaudecker is liable to pull
through or not.''' This witness testified that, before the defendant
made this remark, he (Phillips) had mentioned the plaintiff as one of
the concerns to which the defendant was liable, and the amount of the
indebtedness. The defendant held his judgment note until October
3, 1896, the third day after the maturity of the principal contract,
and then entered judgment thereon, issued execution, and levied upon
Schlaudecker's entire stock in trade, which was subsequently sold by
the sheriff under this execution. Moreover, it was testified"that, short-
ly after the issuing of this execution, in the same month, the defendant
took from Schlaudecker assignments of accounts and notes of the
value of about $15,000, as further indemnity against liabilities he had
incurred for Schlaudecker on four guaranties, including the one here in
suit. Now, it is true that the defendant himself testified in contradic-
tion of many of the statements of the plaintiff's witnesses, and he was
corroborated to some extent by another witness; but, still, the de-
termination of what the facts were clearly was for the jury. The evi-
dence, as a whole, we think, required the submission to the jury of the
question of notice to the defendant of the plaintiff's acceptance of the
guaranty.
To hold a guarantor, notice of 'the acceptance of the guaranty need

not be shown by direct proof, but may be inferred from circumstances.
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Brandt, Sur. § 204. His conduct and remarks may justify an in-
ference of due notice. Id. In Reynolds v. Douglass, 12 Pet. 497, 504:
the supreme court of the United States said: "This notice need not be
proved to have been given in writing, or in any particular form, but
may be inferred by the jury from facts and circumstances which shall
warrant such inference." It has been held that it need not be given
by the creditor, but that notice of the acceptance of the guaranty, re-
ceived within reasonable time from any source, is sufficient. Brandt,
Sur. § 204; Bank v. Downer, 27 Vt. 539. In Bascom v. Smith, 164
Mass. 61, 41 N. E. 130, it was ruled that knowledge of acceptance is
equivalent to notice. This principle was avowed by the supreme court
of the United States in Adams v. Jones, 12 Pet. 207, 213, where the
court said that knowledge by the defendant's agent of credit given by
the plaintiff under and on the faith of the guaranty would dispense
with any further notice. What is a reasonable time for notice of the
acceptance of a guaranty depends upon the circumstances of each par-
ticular case, and generally is a question for the determination of the
jury. Brandt, Sur. § 203; Manufacturing Co. v. Welch, 10 How. 461.
Upon the whole, then,. we are of opinion that the plaintiff's evidence

disclosed such facts and circumstances, and conduct on the part of the
defendant, as would warrant a jury in finding that the defendant had
received notice, within a reasonable time, that the plaintiff had ac-
cepted and acted upon his guaranty contained in the instrument of
February 10, 1896. Therefore the judgment of the circuit court is
reversed, and the cause is remanded to that court, with directions to set
aside the verdict and grant a new trial.

TEXAS & P. RY. CO. v. SMITH et at. J

(Circuit Court of Appeals, Fifth Circuit. January 3, 1899.)

No. 648.
L ATTACK.

Where an appeal to the supreme court of a state was dismissed In 1869,
the judgment below became a finality, and neither its validity nor the
grounds for dismissal of the appeal can be inquired Into, in an action In a
federal court not commenced until 1885.

I. PARTIES-REAL ACTION AGAINST AGAINST HEIRS.
in Louisiana, where a succession owes debts and Is unsettled, and has

not been accepted by the heirs, a real action may be maintained against
the administrator alone, and the heirs are bound by a judgment therein,
though not joined as parties.

8. EJECTMENT-SUFFICIENCY OF TITLE TO SUPPORT.
In an action commenced In 1885, to recover real property, corresponding

to an action In ejectment, and In which plaintiffs could only recover on
the strength of their own title, they relied entirely upon an entry of the
land from the state by an ancestor, In 1853, which entry was canceled and
annulled at suit of the state by an adjudication of Its courts which became
final in 1869. The entryman having died pending the suit, his suc-
cession, which was unsettled and Indebted, was represented in the suit
by his administrator. There was no evidence that plaintiffs, or their
ancestor, or anyone In their behalf, were ever in possession of the land,
which was, and had been for 12 years or more, in possession of defendants

1 'Rehearing denied February 21, 1899.


