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complaint will be deemed to contain every fact wpich by fair intend-
ment can be implied from ita allegations. The complaint bears
evidence of being hastily drawn. It contains averments which might
better have been omitted and omits ave.rments which, it would seem,
might better have been stated. Notwithstanding this it is thought
that the complaint can be construed to state a cause of action. It
may be interpreted as alleging that the plaintiff while in the employ
of the defendant received injuries through the failure of defendant
to guard a dangerous set screw, the existence of which was unknown
to the plaintiff, which caught and mangled the plaintiff's arm while
he was in the discharge of his duties in its immediate vicinity.
The question is an interesting one, and by no means free from

doubt, but it is thought wiser not to determine it upon demurrer
but upon the facts as they appear at the trial. In addition to the
cases cited in the briefs, the attention of counsel is called to the
following: Southern Pac. Co. v. Lafferty, 6 O. O. A. 474, 57 Fed.
536; Oar 00. v. Harkins, 5 O. O. A. 326, 55 Fed. 932; Railway 00.
v. Kellogg, 94 U. S. 469. The demurrer is overruled. The defend-
ant may answer within 20 days.

BUTLER v. FAYERWEATHER et aI.
(Circuit Court of Appeals, Second Circuit. .Tanuary 5, 1899.)

No. 115.
1. WRIT OF ERROR-FINAL ORDERS-COMMITMENT FOR CONTEMPT.

An order In an equity cause committing a witness, not a party to the
suit, for contempt in refusing to testify, is tinal, and reviewable on a writ
of error sued out by the witness before tinal decree in the cause.

FEDERAL COURTS-FoLI,OWING STATE PRAOTICE-EvIDlmOE.
Under Rev. St. U. S. § 858, providing that the laws of the state in which

the court is held are the rules of decision for the courts of the United
States as to the competency of witnesses, Code Civ. Proc. N. Y. §§ 835,
836, in effect prohibiting the disclosure of Instructions given by a testator
to an attorney employed to draw the will, Is binding on federal courts sit-
ting In New York.

3. WITNESSES-ATTORNEYS-PRIVILEGED COMMUNICATIONS.
Code Civ. Proc. N. Y. §§ 835, 836, provide that an attorney shall not

disclose a communication made to him by a client, or the advice thereon,
In the course of his professional employment, unless the privilege is
"expressly waived upon the trial" by the client, but that he may testify
"in the probate of a will '" '" '" as to its preparation and execution,"
if he is one of the subscribing witnesses. Held, that an attorney who has
prepared a codicil alleged to have been executed and published by the
client, and afterwards destroyed by a third person, cannot be required
to disclose Its contents, and whether it was signed in presence of attesting
witnesses so as to constitute a publication, the attorney not having at-
tested the codicil.

4. SurE-FRAUD.
The fact that the codicil wasdestr.oyed fraudulently, an4by an execu-

tor named in a subsequent codicil, does not alter the case.
5. SAME-EXTRANEOUS EVIDENCE OF COMMUNIOATIONS.
, Nor is it material that witnesses other than the attorney were' present

when the codicil is alleged to have been executed and published, though
they heard all that took place, and were aware of the contents of the
Instrument.
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In Error to the Circuit Court of the United States for the Southern
District of New York..
Joseph :a:. Ohoate, for plaintiff in error.
Roger 1\1. Sherman, for defendants in error.
Before WALLACE and SHIPMAN, Circuit Judges.

WALLA.CE, Circuit Judge. This is a writ of error to review an
order committing the plaintiff in error for contempt, in default of
answering certain questions propounded to him as a witness in an
equity cause pending in the court in which the order was made. The
witness was not a party to the cause, and based his refusal to answer
the questions upon the ground of privilege; he being an attorney, and
asserting the questions to call for professional communications of his
client.
It is insisted for the defendant in error that the order cannot be

reviewed upon a writ of error, but only upon appeal from a final de-
cree in the cause in which it was made. This court, in Gould v. Ses-
sions, 35 U. S. App. 281, 14 O. C. A. 366, and 67 Fed. 163, held a con-
tempt of court to be a criminal offense, and an order imposing a fine
therefor to be a judgment reviewable by a writ of error at the instance
of the party aggrieved. It was determined in Crosby's Case, 3 Wils.
188, and declared by the supreme court in Ex parte Kearney, 7 Wheat.
38, that an adjudication for a contempt was a conviction, and a commit·
ment in consequence an execution. In New Orleans v. Steamship Co.,
20 Wall. 392, the supreme court said:
"Contempt of court is a specific criminal offense. The imposition of the

fine was a judgment in a criminal case. That part of the decree is as distinct
from the residue as if it were a judgment upon an indictment for perjury
committed In a deposition read at the hearing."

In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, the defendants in an
equity cause were committed for contempt for the violation of a pre-
liminary injunction restraining them from committing the acts to en·
join which the suit was brought, and upon an application to the su-
preme court for a writ of error the writ was denied upon the ground
that the order of committal was not a final judgment or decree. That
was a case in which the propriety of the order could have been recon-
sidered by the court which made it at final decree, and, being an in-
terlocutory order in the progress of the cause, could only be reviewed
by the supreme court upon an appeal from the final decree. The case
is quite different, however, when a person not a party to the cause is
imprisoned or fined for contempt. The order proceeds upon a matter
distinct from the general subject of the litigation. The aggrieved
party has no opportunity to be heard when the cause is before the
court at final hearing, and as to him the proceeding is finally deter-
mined when the order is made. Not being a party to the cause, he
could not be heard on an appeal from a final decree; and, unless he can
be heard by a writ of error, he has no review, but must submit to the
determination of the court below, if the court has jurisdiction, however
unwarranted it might be by the facts or the law of the case. It would
be a reproach to the administration of justice if the statutes of the
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UnitMrSlates conferringappenitte jurisdiction upon this court to re-
view all final decisions of the circuit court failed to provide any means
of review to the citizen who. p,as been deprived of, his liberty or re-
quired to pay a fine We thin:k the power conferred
extends to a ease like the present.
Whenever, in a cause, thel'e is a determination of some question of

right, a decision is final, in the sense in which an appeal from it is per-
mitted,iif and!disposes of the whole meritS of the cause as
between the parties to the appeal, reserving no further questions or
directions for the further ,judgment of the court, ISO that to bring the
eause again before the CQUlltrt(lr, decision will not be necessary. Mac-
keye v. Mallory (decidedbs thi" court Feb. 23,1897)24 C. C. A. 420,
79 1; ,Rouse v. HOrUs1,}y,' ll..o. C. A. 377, 67 Fed. 219; Gllmbel
v. Pltkin,ll3 V. S. 545,5Sup.Ot. 616; CentraLTrust 00. v. Grant
Locomotive Works, 135 U. S. 207,10 Sup. Ct. 736. .
Upon. its merits, the question whether an attor-

ney who has prepared a codicil, to a will alleged to have been executed
and published by the testator, his client, and fraudulently destroyed by
one of the executors namOOc in.a sUbsequent codicil, can be required
to 4isclose its contentsrandwhether it was ,signed by the testator in
thepreSfnce of form.andmanner to constitute

pUblication; th(jl attorney. being present at the time of the
pUblication, butnQt :bejng. an attesting witness. .,Irrespective

ot:theeffect of question would be free trom
goubt. ,The. rule of the
consent of his client, to disclose communications 'JDade' to him profes-

by tAe client, generally to tbe contents of documents
intJ,'usted to him, unless be isasubscribing witness, whetber the docu-

evidence of title, ;formal instruments; or merely letters or
memoranda. 2 Tayl. Ev. §§ 911-936. If hella'S" attested an instru-

for his· t4eprQfessional relatlo:nds thevebyabandoned
pr(l and he may ,qe'rC<lJDpelled,not only to ;proveit!! execution,
b,utall that passed .at th.a An exeeption: to the ,general rule
eJ!!:ists .in the case ot teliltamentary dispositilnls (LWhal't.Ev. 591),
uPQu the principle that the disclosure can afl'ectno right.lJr :interest of
tl;1e client. In ::Blackburn v. Crawfords, 3 Walld75,.it was held that an
attorney who drew a will could telOtify as to statements made by the
testator about the legitimacy of his children and hirit'relations to their
JP9ther, J;llade in interviews .between him and theattol'ney .preceding
and connected with the. preparation of the will. In Glover v. Patten,
165 U. S. 394, 17 Sup. ct. 411, it was held, in a suit between devisees
qnder a will, that statements made by the te/:'ltator ,to respecting
the. execution of tile will: or of similar documents ,were not privileged.
. By section 858 of the Revised Statutes of the Unjte,dStates, the laws
of the state in which the court are the of decision for the
cqurts of the United States as to the competency of witnef!sesin equity
<lauses as well as in trials. at common law; andll:l!l C()nstrued by the
sqpreme .court in its latest utterances the' subject, this pro-
visiqnsupplies the criterion of the competency of evidence as well as

competency of witneeses. Connecticnt Mut., Life Ins. Co. v.. Union
Tr;QstCQ., 112 U. S. 250.,..255,5 Sup. Ot. 119; Insurance'Co.v. RObison,



BUTLER V. FAYERWEATHER. 461

19 U. S. App. 266, 7 C. C. A. 444, and 58 Fed. 723. In this state the
common-law rules of evidence in respect to privileged communications
have been materially changed by Code Civ. Proc. §§ 835, 836. Whether
these changes were inconsiderate, and due to hasty and superficial legis-
lation, or whether they were made with a deliberate purpose to seal
the lips of witnesses in cases where the courts had refused to do so,
it is unnecessary to inquire. The statute must be given the effect
which its language requires. Originally the Code merely provided
that an attorney or counselor at law should not be allowed to disclose
a communication made by his client to him, or his advice given thereon,
in the course of his professional employment, unless that provision
should be "expressly by the client. The statute came before
the court of appeals of New York for construction in two cases decided
in 1888. In re Coleman's Will, 111 N. Y. 220, 19 N. E. 71, and Loder
v. Whelpley, 111 N. Y.239, 18 N. E. 874. In both of these cases it
was held that the prohibition of the Code precluded the disclosure of
instructions given by a testator to an attorney employed to draw his
will; but in Coleman's Case it was held that, where the attorney became'
the attesting witness to the will at the request of the testator, the pro-
hibition was "expressly waived," within the meaning of the Code, and
the attorney was competent to testify as to all the circumstances at-
tending the execution of the instrument. Thereafter the Code was
amended so that the prohibition should apply, unless "expressly waived
upon the trial" by the client, but should not disqualify an attorney
"in the probate of a will" from becoming a witness to its prepara-
tion and execution," if one of the subscribing witnesses thereto. As
the statute now reads, no act of the client, except a waiver upon the
trial, can be treated as a waiver of the prohibition of disclosure jand,
except he is an attesting·witness to; a will, in no case is an attorney
permitted to make disclosure in respeCt to the contents of any {lOCH-
ments or other information communicated to him in the course of his
professional employment by the' client. It follows that the plaintiff,
in error properly declined to disclose the contents of the codicil, or
testify to the declarations of the testator attending its execution.
The circumstance that other witnesses were present at the time when

the codicil is alleged to have been executed and published, even though
they heard all that took place, and were aware of the contents of the
instrument, is wholly immaterial. Under such circumstances the
other witnesses are permitted to testify to the communications which
pass between client and attorney. Jackson v. French, 3 Wend. 337;
Hoy v. Morris, 13 Gray, 519,; People v. Buchanan, 145 N. Y.1, 39 N. E.
846. Nor does the circumstance that the complainants may be able
to prove that the codicil was fraudulently destroyed by one of the per·
sons who was appointed an executor of the will by a subsequent codi·
cil deflect the operation of the rule against disclosure by the attorney.
Probably the statute is not to be construed as intended to apply to
cases of fraud contrived by the client and solicitor in concert, or to
communications between them made in the course of a criminal
scheme. Before the statute the privilege did not apply to alL com-
Jlunications between client and attorney, but only to such as pasBed be·
tween them in professional confidence; and the courts generally repudi.
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ated the proposition that the contriving of a fraud or the conniving in
a crime could form part of the professional occupation of an attorney
or counsel. There is no pretense in this case that the codicil, or any-
thing which took place at the time of its alleged publication, was of a
fraudulent or criminal nature.
VVe conclude that the order of the court below was an erroneous

exercise of power, and it is therefore reversed.

="
McGEHEEet at v. McCARLEY.

(CircuIt Oourt ot Appeals, Fifth Circuit. "January 10, 1899.)
No. 763.

L ADMINISTRATOR-VALIDITY 011' ApPOINTMENT-COLLATERAL ATTACK.
The validity ot the appointment ot an administrator, made by • court

ot general probate jUrisdIction, cannot be questioned collaterally In an
action brought by such administrator to recover for the tortious killing
of his decedent;, It not appearing but that a jUdgment In the action would
render the matters involved res jUdicata.

I. CARRIERS-AcTION FOR KILLING OF CHILD-SUFFICIENCY OF EVIDENCE.
Proof that a station agent of a railroad company made an assault on

a woman waiting In the station for a train at night, by reason of which
the woman's chIld, seven yeartl old, became frightened and ran out on
the tracks, and was rUn over and kllled by a train, Is sufficient to war-
rant a recovery agaInst the company tor the death of the child.

.. EXEMPLARY DAMAGES-LIABILITY OF MASTER FOR TORT OF SERVANT.
Exemplary damages are. Dot recoverable from a raIlroad company tor

the klIIlng ot a chUd, resulting from a wlllful and wanton assa.ult com-
mitted by an which was not authorized or ratified by the com-
pany.1

Writ •of Error to the Circuit Court of the United States for the
Northern District of· Alabama.
Zuma Allred, a chlld seven years of age, having been run over and killed

at Belle Mlna.. Ala., by a train of the Memphis & Charleston Railroad Com-
pany, Andrew J. McCarley was appointed administrator of her estate by the
probate court of Blount county, Ala. As administrator, he then brought
suit in the circuit court ot Morgan county,Ala., against the receivers of the
Memphis & Charleston RaUroad Company, for $10,000 damages for the al-
leged tortious killing of the decedent. The lult was removed by the defend-
ant receivers to the United States circuit court for the Northern district of
Alabama. As stated by the counsel fot the defendant in error In their brief,
the complaint presents three theories as to the cause of the chlld's death:
"(1) That the depot· agent for about half an hour before the arrival ot train
tried to Induce the chlld's mother to have carnal Intercourse with him, which
she refused to do; and he finally caught hold of her and caused her to scream,
whlch awakened and frightened the chlld, and caused her to run out on the
tracks. (2) That there was a negligent to provide llghts at the depot
whereby the chUd or her mother could have seen the tracks. (3) That the
engineer whlle coming Into the station negllgently faUed to keep a proper
lookout, which would have discovered the chlld on the track In time for him
fo have stopped his train before reaching her." The defendants below
pleaded the general .Issue, as also. specially, contributory negligence on the
part of hoth the child and her motheI, and that McCarley's appointment as

I All to Injuries caused by negllgence or torts of servants of carriers, see
note to Rallway Co. v. Wllliams, 10 C. C. A. 4,66; and, Bupplemental thereto,

to Mulvana v. The,Anchoria, C. C. A. 651. "


