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claim is the above-cited case of Easton v. Railway Co. This was a
case in which the court had decreed the sale of mortgaged railroad
property, and required purchasers to pay earnest money into court
at the time of sale; the earnest money to be returned, if the sale
was not confirmed. Subsequently, by consent of parties, the decree was
modified so as to allow a certified bank check to be given in lieu of
cash, and the master commissioner was directed to deposit the same
with a trust company. Upon that state of facts the court held that
the clerk was not entitled to a commission, In the course of its
opinion the court said:

“If it [the earnest money] had been deposited in the registry of the court,
as provided in the original decree, and the sale had been set aside, it could not
have been restored in its entirety to its owner, because in that case the clerk’s

fee would have attached, and properly so; for then he would have had the
responsibility of receiving, keeping, and paying out the money.”

This language is relied on by the appellee to sustain his claim,
But it is clear that it does not do so. When the court said that,
if the earnest money had been deposited in court, the clerk would
have beén responsible for receiving, keeping, and paying out the
money, it is obvious that the court contemplated that he would have
performed those services, and could not have meant, in the conneec-
tion in which the language was used, that he would have been re-
sponsible if he had not performed the services. Of course, if the
earnest money had been paid-into court, if it had come into the
clerk’s possession, if he had deposited it, and if he had subsequently
paid it out under the order of the court, his commission would have
attached. But such a case would be entirely different from the one
now being considered. See Easton v. Railway Co., supra; Insur-
ance Co. v. Quinn, 69 Fed. 462; In re Goodrich, 4 Dill. 230, Fed.
Cas. No. 5,541, and cases therein cited. The judgment of the lower
court is amended so as to allow the clerk, appellee, a commission of
1 per cent. on $100,000, and rejecting his claim as to any other
moneys; and said judgment, as hereby amended, is affirmed.

HOUGHTON v. HUBBELL.
(Circult Court of Appeals, First Circuit. January 19, 1899.)
' No. 255.

NATIONAL BANES—SUITS BY RECEIVER AGAINST SHAREHOLDERS—LIABILITY OF
ReAL OWNER OF STOCK.

The real owner of shares of stock in a national bank, which, by his
procurement or permission, stand on the books of the bank in the name
of an agent, and have never been in his own name, may be charged as
a shareholder for an assessment made on the bank’s insolvency, and the
receiver may bring an action at law for the collection of such assessment
directly against him, without regard to the liability of the agent.1

In Error to the Clrcult Court of the United States for the District
of Massachusetts.

1 For liability of real owner of stock in national bank, see note to Beal v.
Bank, 156 C. C. A. 130.
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William F. Dana (Benjamin E. Bates, on the brief), for plaintiff in
€rTor. «
" Robert M, Morse (William M. Richardson and Charles 8. Hamlin, on
the brief), for defendant in error.

Before COLT, Circuit Judge, and WEBB and ALDRICH, District
Judges. '

ALDRICH, District Judge. This is an action at law by the receiver
of the Ellensburg National Bank of the State of Washington to recover
an assessment of $100 a share on 80 shares of the stock of that bank.
At a jury-waived trial below, the plaintiff offered parol evidence tend-
ing to show that the defendant was the actual owner of the 80 shares
of stock that stood on the books of the bank in the names of Edmund
Seymore and William W, Seymore, and that the Seymores were the
agents of the defendant. Such evidence was objected to on the ground
that it contradicted and varied the records, was received against ob-
jection, and the defendant duly excepted. There was a general finding
for the plaintiff for $8,046.47, and judgment thereon. 86 Fed. 547.

In this case we have no occagion to deal with the question whether
the assessment could have been sustained against the agents who pur-
chased the stock for Mr. Houghton, and appear on the records of the
bank as owners. The fact that the record holders may be held does
not, necessarily, mean that the actual holders may not be held. The
general finding established the fact that the defendant below was the
real owner of the stock at the time the bank suspended, and when
the assessment was made by the comptroller. While there is, perhaps,
no express supreme court authority to that effect in a case exactly
in point, the various expressions in the following authorities indicate
clearly enough the understanding of the supreme court that the real
owner may properly be assessed and held: Anderson v. Warehouse
Co., 111 U. 8, 479, 483, 4 Sup. Ct. 525; Pauly v. Trust Co., 165 U. 8.
606, 619, 623, 17 Sup. Ct. 465; Welles v. Larrabee, 36 Fed. 866, 868;
Davig v. Stevens, 17 Blatchf. 259, 7 Fed. Cas. 177 (No. 3,653). The
last case cited was decided by the late Chief Justice Waite, sitting in
the Southern district of New York. The question was like the one
under consideration, except that there the actual owner had fictitiously
transferred his stock on the books of the bank to another, the differ-
ence therefor being that the actual owner in that case transferred
his stock to an agent, or a fictitious person, rather than allow it to
remain in the name of an agent, as was done by the owner in this
cage. It is difficult to perceive, however, that such a situation involves
a different principle from that of the question before us, Indeed, the
learned justice said, at page 260, 17 Blatchf,, and page 177, 7 Fed.
Cas.: “The point to be decided now is whether, in an action at law
by a receiver of the bank, the real owner of stock in a national bank,
standing, by his procurement, in the name of another, and never hav-
ing been in his own name on the books, can be charged, as a share-
holder, with the statutory liability for debts.” Again, at page 261,
17 Blatchf., and page 178 7 Fed. Cas., after discussing the question
of the liability of the registered shareholder, the learned justice ob-
serves: “The question still remains, however, whether the person for
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whom the registered owner holds the stock, if actually the owner, may
not also be lable.” As a result of the reasoning in that case, at page
263, 17 Blatchf., and page 178, 7 Fed. Cas., he said: “I cannot reach
any other conclusion than that Stevens, the decedent, was, in law, a
‘shareholder’ of the bank at the time of its failure, and, as such, liable
in this action.” The point involved in Pauly v. Trust Co., 165 U. 8.
606, 17 Sup. Ct. 465, was not precisely like the point before us, yet
- that case and the one under consideration would seem to be on paral-
lel lines; and Mr. Justice Harlan, after analyzing the prior cases relat-
ing to the liability of shareholders in national banking associations,
states the rules deducible therefrom, and among other things says
(page 619, 165 U. 8., and page 470, 17 Sup. Ct.): “The real owner
of the shares of the capital stock of a national banking association
may, in every case, be treated as a shareholder, within the meaning
of section 5151.” The reasoning of Chief Justice Waite in Anderson
v. Warehouse Co., 111 U. 8. 479, 483, 4 Sup. Ct. 525, is to the same
effect. It is according to principle that a burden of this character
should rest upon the actual owner, and, as a geuneral rule, there is no
safer party to pursue than the actual responsible owner, on whom the
ultimate liability must rest. Assuming that an assessment could
have been successfully maintained against the agents who stood upon
the bank records as owners, still the comptroller might properly, in
his discretion, elect to pursue directly the actual known owner. In
doing so in this case, the comptroller elected the more equitable of the
legal remedies, and the one which sensibly avoided circuity of action
and unnecessary litigation, by striking at once the source upon which,
if no exceptional circumstances exist, and necessary remedies were
employed by the agents, the statutory burden must finally fall. It
cannot be seen that any legal rule interposes, in a situation like this,
to prevent reaching a result directly which admittedly can be reached
indirectly. Neither can we see any prudential reason for pursuing an
indirect legal course when a direct one is fairly and plainly open.

The various objections to evidence were upon the ground that the
evidence tended to contradict the record as to ownership. As we sus-
tain the view of the circuit court that the issue of real ownership was
material, that the fact of such ownership may be shown, and recovery
had from the actual owner, it follows that the evidence was compe-
tent, notwithstanding it tended to show a different state of facts as
to ownership than that disclosed by the record. The objections to
such evidence were, therefore, properly overruled. The judgment of
the circuit court is affirmed.
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MECHAVICS’ SAV BANK v, FIPDLITX INSURANGE TRUST & SAFE-
; DEPO“ID CO.,

(Circult Oourt, B. D Pennsylvanma January 28 1899)
B o o No. 58, Aprll ‘Term, 1896 i o

CORPOR&TION&*EU&PENSTON OF Bfusmmss-—WnA'r CONSTITUTES
¢ ... The Kansas statute autho;‘lzmg suits, by creditors, of a corporation
) agalnst sfockholders When the' corporation has s‘uspended business for a
‘yeaf ‘contemplates an absoluté abandonment of the corporaté buslness, a
suspension of only a part thereof being insufficient. :

 This was an action at IIa]s w by the Mechamcs Savings Bank, a Rhode
Island corporation, against the Fidelity Insurance, -_Tl'ust & Safe-
Deposit Company, a Pennsylvama corporation, as administrator d. b. n.
¢ t. a. of the estate of John G. Reading, deceased. Reading was a.
stockholder in. the Davidson Investment Company, a corporation or-
ganized under the laws&pf Kansas, and 1 e suif was brought to enforce
the stock liability of his estate under: the Ka.nsas laws. . There was
a verdict for defendant, but the court granted a new ‘trial.. 87 Fed.
113 ‘The present hearmg is.on, rules for Judgment notw1thstandmg‘
tﬁe verdict, and for a new. trlal Dlscharged SPT ‘

..‘Russell Duane, for plamtlﬂ.’ :

Rlchard C. Dale, for defendant.

BUTLER Dlstrict Judge Many interestmg questlons are ralsed
by the pomts reserved, but as all of them, except the.one relating to
the statute of.limitations, were passed upon by Judge Dallas on a
former trial of the -case [87 Fed..113]; I need consider only the one
excepted. This question-involves matter. of fact, which the parties
have submitted to the court, as wellias.of law. - :

‘A statute of Kansas authorizes suits by creditors of corporations
of that state, against stockholders therein, under-two distinct sets
of circumstances—the one when corporations have suspended busi-
ness for a year, and the other where executions against corporations
have been returned unsatisfied; and the statutes of limitation of that
state provide that “an.action upon a'liability created by statute other
than a forfeiture or penalty” must be brought within three years of
the time when the right of action aecrues. [2 Gen. St. Kan. 1897, c.:
95, § 12, subd. 2] A statute of Pennsylvania, dated June 26, 1895,
provides that “when a cause of action has been fully barred by the
laws of the state or county in which it arose such bar shall be a com-
plete defence to an action thereon brought in any of the courts of this
commonwealth.” [Laws Pa. 1895, p.375.] The defendant alleges that
the limitation of the cause of action here sued upon commenced to
run prior to July, 1892, when, as the defendant asserts, the Davidson
Investment Company suspended busmess——notWIthstandmg the fact
that the suit is founded, not on such suspension, but on the return
of an unsatisfied execution. The question of fact thus raised must
first be determined. Did the company suspend business, as contem-
plated by the statute at the time mentioned? The only testimony on
this subject is that of Mr, Fitch, a former secretary of the company.



