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In re BROWN et al. (BLUMAUIDR-FRANK DRUG 00., Intervener).
(DistrIct Court, D. Oregon. December 24, 1898.)

No. 4,353.
1. BANKRUPTCY-EFFECT ON PRIon CONVEYANCES AND LIENS.

Under Bankruptcy Act 1898, §§ 67, 70, since a petItion In Involuntary
bankruptcy could not be filed untl!' the expiration of four months from the
passage of the act, and transfers and liens affected by an adjudication in
bankruptcy are such only as were .made or obtained within four months
prior to the filing of the petition, no transfer of property, lien, or incum-
brance ,Is avoided by an adjudIcation in Involuntary bankruptcy. unless
made or created subsequent to the passage of the act.

2. SAME-YOLUN1'ARY CASES.
In voluntary cases In bankruptcy, a transfer or conveyance of property

by the bankrupt is not affected by the adjudication, unless made subse-
quent to the passage of the act, and within four months prior to the filing
of the petition; but a lien created or obtained tprough legal proceedIngs
against him within four months before the filing of the petition, though
before the passage of the act, is avoided by the proceedings in bankruptcy,
If otherwise within the terms of the statute.

8. SAME - PnOPERTY FRAUDULENTLY CONVEYED - TITI,E REVESTING IN BANK-
RUP'A
Although property fraudulently conveyed before the passage of the bank-

ruptcy act, by a debtor who Is subsequently adjudged bankrupt, would
be beyond the reach of the court of bankruptcy, yet If the title to the same
has revested in the bankrupt, and Is In him at the time of the filing of the
petition, It Is a part ()f his estate to be administered In bankruptcy.

""SAME-PROPERTY IN POSSESSION OF RECEIVER OF STATE COURT.
Where creditors have brought suit to set aside a fraudulent conveyance

of property, and procured the appointment of a receiver, who has obtained
possession of the property In question, but In the meantime the fraudulent
grantee has voluntarily restored the title to the grantor, and the latter is
afterwards adjudged a banl;:rupt, the possession and administration of the
property belong to the court of bankruptcy, and the receiver cannot retain
the custody thereof as against that court.

In Bankruptcy.
Dell Stuart, for bankrupts.
Wm. T. Muir, for Blumauer-Frank Drug Co.
Wirt Minor, for certain creditors.

BELLINGER,' J. Brown and Heath were until about the 31st
day of May, 1898, partners, conducting a druggist's business in Baker
City, Or. On that day, the partners, with one Rupert, formed a cor-
poration, for the purpose of conducting the same business, named
the Brown-Heath Company, to which the partnership transferred all
its property. It is conceded that this transfer was made for the
purpose of defraUding the creditors of the partnership, and of the
members thereof. On August 3,1898, the Blumauer·Frank Drug Com-
pany brought an action in the circuit court of the state against the
partnership, on a claim for $1,128, and at the same time began actions
against the partners individually, to recover from them, as individuals,
certain sums due. Writs of attachment were issued in all three of
these actions, under which levies were made upon the goods and other
personal property used in the business of the Brown-Heath Company.
By virtue of the liens of these attachments, the Blumauer-Frank
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Drug Company, on August 3d, began a suit inequity in the state court,
to avoid the fraudulent conveyance made by the partnership to the
corporation, and had a receiver appointed, to whom the sheriff surren-
dered the property, and who now holds the same. The receiver's
possession has continued since the 7th day of August, 1898. Judg-
ment for want of an answer in each case was taken, and the attached
property ordered sold. The petition in bankruptcy in this case was
filed on the 30th day of August. Prior to filing the petition in bank-
ruptcy, the Brown-Heath Company reconveyed to the partnership the
property theretofore fraudulently transferred as stated.
II!asmuch as petitions in cases of involuntary bankruptcy can only

be filed after the expiration of four months from the passage of the
act, and the only liens that are affected by an adjudication in bank-
ruptcy are those which are created within four months prior to the
filing of the petition in bankruptcy, it f'Ollows that no lien, incum-
brance, or conveyance is affected by an adjudication of involuntary
bankruptcy, unless it was created or made subsequent to the passage
of the act. From this, and the fact that only such conveyances, in-
cumbrances, etc., as were made subsequent to the passage of the act
are affected by it, the contention is made that congress did not intend
to distinguish, in respect to the retroactive operation of the statute,
between cases of voluntary and those of involuntary bankruptcy; that
the four-months limitation within which liens of attachment, judg-
ments, etc., are dissolved by an adjudication of bankruptcy, begin in
every case to run subsequent to the passage of the act. But the act,
by its terms, distinguishes between conveyances and liens created by
or pursuant to suits or other proceedings at law or in equity, and the
court cannot read the words "subsequent to the passage of the act"
into these several provisions when they occur in but one. As to con-
veyances, incumbrances, etc., the effect of an adjudication of bank-
ruptcy is limited to cases occurring subsequent to the act, while in re-
spect to other liens there is no such limitation. The fact that the
four-months limitation in cases of involuntary bankruptcy necessarily
begins to run subsequent to the passage of the act is a consequence,
not the cause, of the time allowed insolvents before proceedings can
be begun against them after the act took effect; and it is significant
that in these cases, so long as the levies, judgments, attachments, and
other liens are obtained within the four months, it is immaterial how
long prior to that period the proceedings from which these liens result
were begun, while under paragraph c of section 67, which applies to
both voluntary and involuntary bankruptcy, the suits or other pro-
ceedings from which the lien results must have been begnn within the
four-months period.
But the present case is not affected by these questions. The liens

of the drug company, and the proceedings under which they arose,
were all subsequent to the passage of the act. Nor does it affect the
question that, at the time the bankrupt act was passed, the title to
the property in dispute was in the Brown-Heath Company, the fraudu-
lent grantee, and was therefore beyond the reach of the bankruptcy
court, assuming that the device of a conveyance by the partners to a
corporation formed and controlled by them to take it would have
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that effect of the property by the
Bl'own-Heath,,(Jompany, it becomes apart of the bankrupt estate, to
be administered as such. The court is not called upon to set aside a
conveyance. 'TThere is no sucheifect attaching to property which has
been, at somEI time prior to the ,proceedings in bankruptcy, the subject
of a fraudule.nt transfer, as '. toproolude the court of bankruptcy from
thereafter dealing with, such when the title is in the bank·
rupt. lsno contention ,that the bankrupt does' not have the
legal title, and: is noUn fact the 'owner of this property. The provi·
sion of the act.as toconveyan<:essubsequently made is merely a Um·

upon: the right of action to transfers made by the bank-
l'iUpt;, ,, Nor can the fact that thepnoperty is in the hands of a receiver,
iU,ars'll!t Nset aside an alleged fraudulent conveyance, affect the
question. The immunity whichtl1e :prior conveyance has, under the

does not'extend to.thelegal custody taken in a suit to
cancel:the conveyance, the property having in the meantime been vol·
unwily restored by the. fraudulent grantee to the bankrupt. It is
a question of title, notiof custody. If the title still remained in the
b9inkrUpt!s transferee in the prior deed; it would be beyond the reach
ofthei bankrupt act, not because of the receivership,' but because of
the, condition of the The receivership is a mere incident of the
suit; which is terminated by the reconveyance to the bankrupt. If

is authorized understate lawto retain its custody,
it can only do so in order that it may. be applied in satisfaction of any
judgment that. may be rendered against the insolvent in the action
pending mthat court; but any such judgment is null and void under
the bankrupt act, unless, the court ofbankruptcy orders the lien there-
by created preserved for the benefit of the bankrupt's estate.
It seems to be well settled that, upon application by the trustee

or by the bankrupt, this court has power to, and should, assume juris-
diction where property is in the hands of the state court, and may and
should enjoin further proceedings in that court. It is so held in He
Mallory, 1 Sawy. 88, ,Fed. Cas. No. 8,991; He Fuller, 1 Sawy. 243,
Fed. Cas. No. 5,148; He Davis, 1 Sawy.260, Fed. Ca9. No. 3,620; and in
many other cases. Moreover, the' bankruptcy act is explicit in respect
to this question. Subdivision a of section 11 provides that:
"A suit which is founded upon a claim from which a discharge would be a

and which is pending. against a. person at the time of the filing of a
petltionagalnst him, shall be stayed until after anadjudicatlon or the dis-
missal of petition; If such person Is adjudged a bankrupt, such action may
be further' stayed untll twelve months after the date of such adjudication,
or, if within that time such person applles for a discharge, then until the
question of such discharge is determined."
And lS"bdivision f of section 67 provides:

levies, attachments, or other liens, obtained through
legal proceedings against a person who is insolvent, at· any time within four
months ptior to the filing of a petition in bankruptcy against him, shall be
deemed null and void in ·case he is adjudged a bankrupt, and the property
affected by the levy, jUdgment, attaChment, or other lien shall be deemed
wholly discharged and· released from the same, and shall pass to the trustee
as a part of the estate of the bankrupt, unless the court shall, on due notice,

the right under such levy, judgment, attachment, or other lien shall
be preserved for the benefit of the estate; and thereupon the same may pass
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to and shall .be preserved by the trustee tor the benefit ot the estate as aforEl-
sald." .
The prayer of the Blumauer-Frank Drug Company, petitioners, is

denied.

In re LANGE.
(DIstrict Court, N. D. Iowa, E. D. January 10, 1899.)

BANKRUPTCY-EXEMPTIONS-LIFE INSURANCE POLICY.
A polley of insurance on the life of a bankrupt, having a cash surrender

value payable to the bankrupt himself, or to his estate or personal repre-
sentatives, passes to. and vests in his trustee as assets of the estate in
bankruptcy, subject to the right of the bankrupt to redeem the same by
paying to the trustee its surrender value, notwithstanding that a statute
of the state (Code Iowa, § 1805) provides that the proceeds of such policies
shall be exempt from liability for the debts of the assured, and although
section 6 of the bankruptcy act declares that "this act shall uot affect
the allowance to bankrupts of the .exemptions which are prescribed by
the state laws," for the general language of section 6 Is limited and
strained, in this instance, by the specific provision of section 70, cl. 5, that
t'he bankrupt, on paying or securing to the trustee the cash surrender valiIe
of such a polley, may "continue to hold, own, and carry. such policy free
from the claim,s of the creditors participating In the distribution of his es-
tate under the bankruptcy proceedings; otherwise the policy shall pass to
the·trustee as assets."

In Bankruptcy.
Submitted on petition of creditors praying a review of the ruling of

the referee upon the question whether an endowment policy owned
by the bankrupt is wholly exempt under the provisions of the bank·
rupt act.
Henderson, Hurd, Lenehan & Kiesel, for creditors.
Bowen & Fitzpatrick, for bankrupt.

SHIRAS, District Judge. In the certificate of the referee submit·
ting the question at issue. to the court the facts are stated to be lUi!
follows: Hugo A. Lange, who has been duly adjudged to be a
bankrupt on his own petition, is the holder of an endowment policy ion
the Mutual Benefit Life Insurance Company, issued under date of
December 6, 1892, and payable in 15 years, the present surrender
value of which is the sum of $422.72. The bankrupt claims that this
policy in its entirety is exempt from liability for his debts,under the
provisions of section 1805 of the Code of Iowa, which declares that "llie
proceeds of an endowment policy payable to the assured on attaining
a certain age shall be exempt from liability for any of his debts";
whereas on behalf of the creditors it is claimed that under the provi·
sions of section 70 of the bankrupt act the policy in question will pass
to the trustee as part of the assets of the estate, unless the bankrupt·
avails himself of the right to payor seCUl'e to the trustee the amount
of the surrender value of the policy as provided for in section 70. On
behalf of the bankI'1;1pt reliance is placed upon the provisions of section
.6 of the bankrupt act, which declares "that this act shall not affect th('
allowance to bankrupts of the exemptions which are prescribed by the
state laws in force at the time of the filing of the petition in the state


