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.Iecond, that ,jury,was led to believe that the plain-
loss of earnings, whereas the ,true

measure in this, regard is loss ot: e8;l':p.in.g ·power. These ,ebjections are
both, in. our'Qpipion,criticaI merely, and not substantial. . The terms
employed in c4arging It jury cannot reasonably be expected to be so
nicely chosen as to defy censorious examination. The criterion by
which,.they are,to be judged is: practical, not pedanticiand no part of
a charge can be said to be erroneous which, when taken in connection
with the wholeo.f it, does not apPea;r to have been misleading.
In the present case the: courtsnid, "The basis ofa verdict for dam-

ages,'gehtlemen, iscotnpensatiOni" and, further on, that its amount
"must rest mainly in the qi$cretion of the jury." . Now, that the
word "djscretion",was here used ali'lbeing equivalent to the word "judg-
ment," 'and to "judgment founded 'tipon evidence," aIld that it must
have been so understood by thejury, we do Il;ot doubt.'· 'Ple tenor of
the eriijl'e charge any ofher "understandingj ,and, in the same

conneclio;l:}, litwas sai\l\!INoamonnt of sympathy is it their
[the,ju.:t1Qfs']pl'ovince to ,expend o,n the plaintiff; but as between the
plainillf and defendant, according to the evidence, in their own.sound

to .the bes,t of their judgment, sum as will,
i:n th,j,!j 19pblipn, compenli'late for the injuries which she has
sllStj,tine4,;aDd whicq, qy the prQQf,. the jurorsaresatiljlfied she will
sustajq,hY reason of 14e is the subjectrmatter of this

!tis not possible,. we think, that the jury could have
attributed to this language anYD/.ealling other than:tbat it was their
duty to assess the damages according to their best judgment founded
upon the evidence; and, so understood, the instruction' given was un-
questionably correct.
It is true that in aease of it isihe loss of earning

power, and not possible or probable specific earnings, which is to be
considered hi estimating damages:; !but, again, it iscIeat that the jury
could not have been led Itstray by the occurrence of the phrase "loss
of earnings" in the charge. !twas at several points made clear that
wh,at iJitended was loss ofearnipg power, and especially in this
defining Iiltate,ment: ''Now, whatever she has lost in earnings-earning
power-.,-from the day of accident, in '96, to the present time, is
another item which you will take illto consideration in liJ,ssessing the
damages." . .
We are fully satisfied. that the jury were not misled with respect

to either of the matters' complained of, and therefore the iudlmlent
of the circuit court is affirmed.

McKOWNv. MANHATTAN LIFE INS. CO.
(CirCUit Court, W. D. Pennsylvania. June 9, 1898.)

SBT-OFF-.:MUI,fU4LITY OF DEMANDS-ACTION ON POLICY.
In an action by an executrix on a policy of life insurance, payable by

its termS to the "executors or administrators" of her testator, the defend-
ant cannot set off a judgment, recovered against the insured in his Hfe-
time, for want of mutuality in the demands; the insured, who was defend-
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ant's debtor, never havIng had any claIm or right of action against the de-
fendant on the polley.

This was an action at law by Elizabeth C. McKown, executrix of
James C. McKown, deceased, against the Manhattan Life Insurance
Company on a policy of life insurance.
On trial, the court charged the jury orally as follows:
Gentlemen of the Jury: This is an action brought by Elizabeth C. McKown,

executrix of James C. McKown, deceased, against the Manhattan Life In-
surance Company. The suit is upon a policy of life insurance effected by
James C. McKown, who was the husband of the plaintiff, In the year 1883.
He kept the polley alive, first by payment of annual premiums, and then by
payment of quarterly premiums, until his death on the 2d da.y of JUlle, 1897.
The polley Is for $10,000. It appears that due proofs were furnished the'
company of the death of the Insured; and, as I have stated, the evidence is
that, by the payment of the premiums, the polley WliS kept in force until :Mr.
McKown died; so that the case, as presented to the court and jury, Is a
case of life Insurance effected and kept in force until the death of the Insured,
and proper death proofs furnished. Now, upon such state of proofs, the
liability of the company to pay the insurance to the representative of the
estate of the deceased Is clear. This policy was· in Mr. McKown's own
name, and it was payable at hIs death to his executor or administrator. His
wife, the present plaintiff, Is the executrix of the estate of Mr. McKown.
under his will. She, therefore, as executrix, has the legal title to this money,
and she Is here In a court of law, suing upon the Insurance policy. She
claims to be the assignee of this policy, and she has asserted, through her
counsel here, a right to this money In her Individual capacity as assignee.
That question Is not determinable here. She Is not suing upon her alleged
equitable title, and that Is not Involved In this action. It seems that her
husband was very largely Indebted at the time he executed an assignment of
the polley to his wife. He was very largely Indebted to the defendant com-
pany, anl1 that company has judgments against him to the amount of, perhaps,
$38,000. A very large part of that debt-to an amount certaInly In excess
of $10,OOO-was due by him to this company when he made the transfer. to
his wife. That was undoubtedly a voluntary assignment to her,-an assign-
ment wIthout consideratlon,-belng for a nominal consideration of one dollar.
She may ultimately, as against the creditors of her husband,-as against this
defendant,-maIntain her asserted title as assignee to this money, but she can-
not maintain that claim In thIs court In this proceeding. I repeat that she has
brought an action at law upon her legal title as executrix; and, without any
question as to what may ultimately be her rights as against the creditors of
her husband, In her capacity of executrix she Is entitled to a verdict and
judgment here. Her right to recover upon her legal title Is involved In the
last point presented by her counsel, and that point requires me to say to you,
as a matter of law, that, as executrix of the estate of her husband, she Is
entitled to a yerdict for the amount of thIs policy, with interest from the
time that It fell tlue. The defendant, the Insurance company, pleads a set-
off; and I am asked to instruct you, by points submitted by defendant's
counsel, that that set-off must be allowed here, and a certificate in favor of the
Insurance company be retlfrned by the jury for the balance due to the com-
pany as between the $10,000 and the judgments. I refuse to give you those
instructions. That set-off cannot be asserted here. To allow it would be
to disturb the course of the administration of the estate of James C. McKown.
It is evident, from the testimony in this case, that he died insolvent, and that
he was insolvent when the policy was assigned to. his wife. If this set-off
were allowed, the whole of this asset of McKown's estate would be appro-
priated to one creditor. That cannot be done. So that the conclusion of the
whole matter is this: that in this action there must l1e a verdict for the plain-
tiff, as executrix of her deceased husband; and If, as alleged by the creditors,
the insurance money belongs to the estate, then they must call upon her to file
qn account as executrix, and to account for this fund to the orphans' court, and
that tribunal, if the insurance money belongs to the estate, will distribute the
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money. I may add, to avoid all further trouble, that, In so far as the title of this
suit states the action to be for the use ()f Elizabeth C. McKown, it is surplusage,
and can have no sort of effect upon the ultimate rights of the parties here.
Your verdict will be a verdict in favor of Elizabeth C. McKown, as executrix of
.James C. McKown, deceased. The long and short of it is this: Mrs. Mc-
Kown has brought an action at law in this court as executrix of James C.

deceased. She must recover on her title as executrix. She cannot
recover in any other way in this court of law in this action. Her alleged title
as assignee is not involved here. We cannot here determine whether the
money shall go to her ultimately, or whether the creditors of her deceased
husband can. compel her to account for it. So that the jury will render a
verdict for the plaintiff for the amount of the insurance, with interest.
Sur motion ex parte defendant for a new trial. For opinion on ap-

.peal, see 90 Fed. 646.
Thomas Patterson, for plaintiff.
Marcus A. Woodward, for defendant. .

AOHESON, OircuitJudge. The policy of insurance contains a pro-
vision for deducting from the insurance money "any indebtedness on
account of this policy," but no other deduction is stipulated for. There·
fore the defense to be considered is strictly that of set-off. The deci-
sion in Skiles v. Houston, 110 Pa. St. 254, 2 Atl. 30, is not controlling,
as the defendant's counsel argues. The ruling at the trial here com·
plained of was not based wholly on Bosler v. Bank, 4 Pa. St. 32, and
other cases in the same line involving the question of the allowance
of a set-off where one of the demands was not due at the time of death.
The objection to the set·off here claimed goes much deeper, resting on
the lack of mutuality in the demands. In the allowance of set-offs it
is a cardinal rule that the demands must be due in the same right.
Stuart v. Com., 8 Watts, 74. Hence it was there ruled that, in an
action by an administrator to recover a debt due the estate of his
intestate, the defendant could not set off a debt due him by the ad-
ministrator for services rendered him in the course of his administra-
tion of the estate. So, in an action by an executor against a pur-
chaser at a vendue for the price of goods of the estate sold to him,
the defendant cannot set off a debt due to him by the decedent. Steel v.
Steel, 12 Pa. St. 64. Nor, in a suit against a purchaser at an orphans'
court sale of a decedent's real estate, to recover the difference between
his bid and the sum realized at a resa.le caused by his default, can the
defendant set off a debt due to him by the decedent. Singerly v.
Swain's Adm'rs, 33 Pa.St. 102. By the terms of the policy of life
insurance here sued on, the insurance money was payable to the execu-
tor or administrator of the insured in. 90 days after satisfactory proof
of his death. The insured himself never had any cause of action,
and could have had none, under the policy. Nothing was payable to
him upon any contingency. The stipulation of the insurance company
was to pay, after the death of the insured, to his personal representa-
tive. The debt here sued for had no existence in the lifetime of the
plaintiff's testator. It came into existence after his death. It is
true that the policy itself was in existence before, but no debt of the
company under it arose, or could have arisen, in the lifetime of the
plaintiff's testator. These debts are not due in the same right. One
of them is between the plaintiff's testator and the defendant; the
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other is between the defendant and the plaintiff, as executrix. Now,
at the.moment of the death of the insured, the plaintiff, as his execu-
trix, became trustee for all the creditors whose rights to the assets
of the estate became fixed. Bosler v. Bank, supra. The decedent's
estate is insolvent, and to allow the set-off here claimed would dis-
turb the course of administration. The motion for a new trial must
be overruled.

In re HAENSELL.

(District Court, N. D. California. January 6, 1899.)

No. 2,765.

1. BANKRUPTCy-PROPERTY VESTING IN TRUSTEE-C....USE OF ACTION TN TORT.
A right of action for damages for a malicious prosecution and arrest,

suffered by the plaintitr before his adjudication as a bankrupt, constitutes
no part of his estate in bankruptcy. and does not pass to or vest in the .
trustee.

2. SAME-PROSECUTION BY TRUSTEE OF PENDING SUITS.
Bankruptcy Act 1898, § 11, providing that the trustee In bankruptcy

may, with the approval of the court, "be permitted to prosecute as trustell
any suit commenced by the bankrupt prior to the adjudication," relatell
only to actions in which the estate of the bankrupt has an interest, and
which may be prosecuted by the trustee for the benefit of the creditors.

8. PROSECUTING PENDING ACTION OF TORT.
Where, prior to the adjudication, the bankrupt had begun an action in.

a state court to recover damages for a malicious prosecution and arrest,
the court of bankruptcy has no jurisdiction to control him in the further
prosecution of such suit, the right of action therein not vesting in hi»
trustee; and the bankrupt needs no permission from the court of bank;
ruptcy to prosecute such suit to judgment.

In Bankruptcy.
S. M. Buck, for the motion.

DE HAVEN, District Judge. This is an application by the bank-
rupt for an order permitting him to prosecute to judgment a certain
action, commenced by him prior to the date of his being adjudged a
bankrupt, and now pending in one of the courts of the state, to recover
damages for his malicious prosecution and arrest upon a criminal
charge. The present motion is necessarily based upon the assumption
that the right to any damages which may be recovered in the action
to which it refers is vested in the trustee in bankruptcy, for, if the
bankrupt's original right to recover damages for such alleged malicious
prosecution is not vested in such trustee, it must follow that this court
has no jurisdiction to exercise any control over the bankrupt in the
matter of prosecuting such suit; and, upon consideration of the ques-
tion, I am satisfied that the cause of action for the malicious prosecu-
tion and imprisonment alleged to have been suffered by the bankrupt
constitutes no part of his estate in bankruptcy. This is made very
clear by a reference to section 70 of the bankrupt act. That section
provides that there shall be vested in the trustee, except so far as such
property is exempt, the title of the bankrupt to-


