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heen used; -and, second, that the jury was led to believe that the plain-
tiff was. entltled to compensatlon for loss of earnings, whereas the true
measure in this regard is loss of earning power. - These objections are
both, in our opinion, critical merely, and not substantial.. . The terms
employed in charging a jury cannot:reasonably be expected to be so
nicely. chosen as to defy censorious examination. - The criterion by
which they are to be judged is. practical, not pedantic;:and no part of
a charge can be said to be erroneous. which, when taken in connection
with the whole of it, does not appear to have been misleading.

-In.the present case the:court said, “The basis of a verdict for dam-
ages, ‘gentlemen, is ‘compensation;”" and further on, that its amount
“must rest mainly in the sound dlscretlon of the jury. 2 Now, that the
word “discretion” was here used ag bemg equivalent to the word “judg-
ment,” 'and to “judgment founded tpon evidence,” and that it must
have been 8o understood by the jury, we do not doubt.~ The tenor of
the entire charge preclpded any other’ ‘understanding; and, in the same
immediate connection, it was said: “No amount of sympathy is it their
[the jurors’] province to expend on the plaintiff; bnt as between the
plaintiff and defendant, according to the evidence, in their own.sound
dlscretlon,‘and to the best of their judgment, award such sum as will,
in th¢m opinion, compensate the plaintiff for the injuries which she has
sustained, and which, by the proof, the jurors are, satisfied she will
sustain, by reason of the accident which is the subject:matter of this
complgint.”, It is not possible, we think, that the jury could have
attributed to this language any meaning other than that it was their
duty to assess the damages according to their best judgment founded
upon the evidence; and, so understood, the instruction given was un-
ques‘aonably correct.

It is true that in a case of this character it is-the loss of earnmg
power, and not possible or probable spec1ﬁc earnings, which is to be
considered in estimating damages; 'but, again, it is clead that the jury
could not have been led astray by the occurrence of the phrase “loss
of earnings” in the charge. It was at several points made clear that
what was intended was loss of earning power, and espec1a11y in thig
deﬁmng statement: “Now, whatever she has lost in earmngs—-earnmg
power—from the day of that accident, in 96, to the Dresent time, is
another item which you will take into con51derat10n in assessing the
damages.”

We are fully satisfied that the jury were not misled with respect
to either of the matters complained of, and therefore the judgment
of the circuit court is affirmed."

—_———=

- McKOWN v. MANHATTAN LITE INS. CO.
(Circuit Court, W. D. Pennsylvania. June 9, 1898.)

SeT- OFF—-MU'I‘UALITY oF DEMANDS—ACTION ON INSURANCE PoriCY. -

In an action by an executrix on a policy of life insurance, payable by
its terms to the “executors or administrators” of her testator, the defend-
ant cannot set off a judgment, recovered against the insured in his life-
time, for ‘want of mutuality in the demands; the insured, who was defend-
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ant’s debtor, never having had any claim or right of actlon against the de-
fendant on the policy. :

This was an action at law by Elizabeth C. McKown, executrix of
James C. McKown, deceased, against the Manhattan Life Insurance
Company on a policy of life insarance.

On trial, the court charged the jury orally as follows:

Geuntlemen of the Jury: This is an action brought by Elizabeth C. McKown,
executrix of James C. McKown, deceased, against the Manhattan Life In-
surance Company. The suit is upon a policy of life insurance effected by
James C. McKown, who was the husband of the plaintiff, in the year 1883.
He kept the policy alive, first by payment of annual premiums, and then by
payment of quarterly premiums, until his death on the 2d day of June, 1897.
The policy is for $10,000. It appears that due proofs were furnished the’
company of the death of the insured; and, as I have stated, the evidence is
that, by the payment of the premiums, the policy was kept in force until Mr.
McKown died; so that the case, as presented to the court and jury, is a
case of life insurance effected and kept in force until the death of the insured,
and proper death proofs furnished. Now, upon such state of proofs, the
liability of the company to pay the insurance to the representative of the
estate of the deceased is clear. This policy was in Mr. McKown’s own
name, and it was payable at his death to his executor or administrator. His
wife, the present plaintiff, IS the executrix of the estate of Mr. McKown,
under his will. She, therefore, as executrix, has the legal title to this money,
and she is here in a court of law, suing upon the insurance policy. She
claims to be the assignee of this policy, and she has asserted, through her
counsel here, a right to this money in her individual capacity as assignee.
That question is not determinable here. She is not suing upon her alleged
equitable title, and that is not involved in this action. It seems that her
husband was very largely indebted at the time he executed an assignment of
the policy to his wife. He was very largely indebted to the defendant com-
pany, and that company has judgments against him to the amount of, perhaps,
$38,000. A very large part of that debt—to an amount certainly in excess
of $10,000—was due by him to this company when he made the transfer to
his wife. - That was undoubtedly a voluntary assignment to her,—an assign-
ment without consideration,—being for a nominal consideration of one dollar.
She may ultimately, as against the creditors of her husband,—as against this
defendant,—maintain her asserted title as assignee to this money, but she can-
not maintain that claim in this court In this proceeding. I repeat that she has
brought an action at law upon her legal title as executrix; and, without any
question as to what may ultimately be her rights as agalnst the creditors of
her husband, in her capacity of executrix she Is entitled to a verdict and
judgment here. Her right to recover upon her legal title is involved in the
last point presented by her counsel, and that point requires e to say to you,
as a matter of law, that, as executrix of the estate of her husband, she is
entitled to a verdiet for the amount of this policy, with interest from the
time that it fell due. The defendant, the insurance company, pleads a set-
off; and I am asked to Instruct you, by points submitted by defendant’s
counsel, that that set-off must be allowed here, and a certificate in favor of the
insurance company be re%l{')ned by the jury for the balance due to the com-
pany as between the $10, and the judgments. I refuse to give you those
instructions. That set-off cannot be asserted here. To allow it would be
to disturb the course of the administration of the estate of James C. McKown.
It is evident, from the testimony in this case, that he died insolvent, and that
he was insolvent wheh the policy was assigned to. his wife. If this set-off
were allowed, the whole of this asset of McKown's estate would be appro-
priated to one creditor. That cannot be done. So that the conclusion of the
whole matter is this: that in this action there must be a verdict for the plain-
tiff, as executrix of her deceased husband; and if, as alleged by the creditors,
the insurance money belongs to the estate, then they must call upon her to file
an account as executrix, and to aceount for this fund to the orphans’ court, and
that tribunal, iIf the insurance money belongs to the estate, will distribute the
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money. I may add, to avoid all further trouble, that, In so far as the title of this
sult states the actionto be for the use of Elizabeth C. McKown, it is surplusage,
and can have no sort of effect upon the ultimate rights of the parties here.
Your verdict will be a verdict in favor of Elizabeth C. McKown, as executrix of
James 0. McKown, deceased. The long and short of it is this: Mrs, Mc-
Kown has brought an action at law in this court as executrix of James C.
McKown, deceased. She must recover on her title as executrix. She cannot
recover in any other way in this court of law in this action. Her alleged title
as assignee is not inyolved here. We cannot here determine whether the
money shall go to her ultimately, or whether the creditors of her deceased
husband can compel her to account for it. So that the jury will render a
verdict for the plaintiff for the amount of the insurance, with interest.

Sur motion ex parte defendant for a new trial. For opinion on ap-
_peal, see 90 Fed. 646.

Thomas Patterson, for plaintiff. .
Marcus A. Woodward, for defendant.

ACHESON, Circuit Judge. The policy of insurance contains a pro-
vision for deducting from the insurance money “any indebtedness on
account of this policy,” but no other deduction is stipulated for. There-
fore the defense to be considered is strictly that of set-off. The deci-
sion in 8kiles v. Houston, 110 Pa. 8t. 254, 2 Atl. 30, is not controlling,
as the defendant’s counsel argues. The ruling at the trial here com-
plained of was not based wholly on Bosler v. Bank, 4 Pa. St. 32, and
other cases in the same line involving the question of the allowance
of a set-off where one of the demands was not due at the time of death.
The objection to the set-off here claimed goes much deeper, resting on
the lack of mutuality in the demands. In the allowance of set-offs it
is a cardinal rule that the demands must be due in the same right.
Stuart v. Com., 8 Watts, 74. Hence it was there ruled that, in an
action by an administrator to recover a debt due the estate of his
intestate, the defendant could not set off a debt due him by the ad- -
ministrator for services rendered him in the course of his administra-
tion of the estate. 8o, in an action by an executor against a pur-
chaser at a vendue for the price of goods of the estate sold to him,
the defendant cannot set off a debt due to him by the decedent. Steel v.
Steel, 12 Pa. St. 64. Nor, in a suit against a purchaser at an orphans’
court sale of a decedent’s real estate, to recover the difference between
his bid and the sum realized at a resale cansed by his default, can the
defendant set off a debt due to him by the decedent. ‘Singerly v.
Swain’s Adm’rs, 33 Pa. St. 102. By the terms of thé policy of life
insurance here sued on, the insurance money was payable to the execu-
tor or administrator of the insured in.90 days after satisfactory proof
of his death. The insured himself never had any cause of action,
and could have had none, under the policy. Nothing was payable to
him upon any contingency. The stipulation of the insurance company
was to pay, after the déath of the insured, to his personal representa-
tive. 'The debt here sued for had no existence in the lifetime of the
plaintiff’s testator. It came into existence after his death. It is
true that the policy itself was in existence before, but no debt of the
company under it arose, or could have arisen, in the lifetime of the
plamtlﬁ’s testator. These debts are not due in the same right. One
of them is between the plaintiff’s testator and the defendant; the
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other is between the defendant and the plaintiff, as executrix. Now,
at the.moment of the death of the insured, the plaintiff, as his execu-
trix, became trustee for all the creditors whose rights to the assets
of the estate became fixed. Bosler v. Bank, supra. The decedent’s
estate is insolvent, and to allow the set-off here claimed wonld dis-
turb the course of administration. The motion for a new trial must
be overruled,

In re HAENSELL.
(Distriet Court, N. D. California. January 6, 1899.)
No. 2,765.

1. BANERUPTCY—PROPERTY VESTING IN TRUSTEE—CAUSE OF AcTioN IN TorT.
A right of action for damages for a malicious prosecution and arrest,
suffered by the plaintiff before his adjudication as a bankrupt, constitutes
no part of his esiate in bankruptcy, and does not pass to or vest in the
trustee.

2, BAME—PROSECUTION BY TRUSTEE OF PENDING Sults.

Bankruptey Act 1898, § 11, providing that the trustee in bankruptey
may, with the approval of the court, “be permitted to prosecute as trusteu
any suit commenced by the bankrupt prior to the adjudication,” relates
only to actions in which the estate of the bankrupt has an interest, and
which may be prosecuted by the trustee for the benefit of the creditors.

8. SaME—BANKRUPT ProOsEcuriNg PENDING AcTION OF ToRrT.
Where, prior to the adjudication, the bankrupt had begun an action in
a state court to recover damages for a malicious prosecution and arrest,
the court of bankruptcy has no jurisdiction to control him in the further
prosecution of such suit, the right of action therein not vesting in hig
trustee; and the bankrupt needs no permission from the court of bank
ruptey to prosecute such suit to judgment,

In Bankruptcy.
8. M. Buck, for the motion.

DE HAVEN, District Judge. This is an application by the bank-
rupt for an order permitting him to prosecute to judgment a certain
action, commenced by him prior to the date of his being adjudged a
bankrupt, and now pending in one of the courts of the state, to recover
damages for his malicious prosecution and arrest upon a criminal
charge. The present motion is necessarily based upon the assumption
that the right to any damages which may be recovered in the action
to which it refers is vested in the trustee in bankruptey, for, if the
bankrupt’s original right to recover damages for such alleged malicious
prosecution is not vested in such trustee, it must follow that this court
has no jurisdiction to exercise any control over the bankrupt in the
matter of prosecuting such suit; and, upon consideration of the ques-
tion, I am satisfied that the cause of action for the malicious prosecu-
tion and imprisonment alleged to have been suffered by the bankrupt
constitutes no part of his estate in bapkruptey. This is made very
clear by a reference to section 70 of the bankrupt act. That section
provides that there shall be vested in the trustee, except so far as such
property is exempt, the title of the bankrupt to——



